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This Module is Designed for: P |x Structure of the NASPA Title IX Training
%"", =5 .__:"
) ) * Why three tracks?
TRACK 1 —Title IX Coordinators » Why combine Title IX decision-makers and student
TRACK 2 — Title IX Decision-Makers and Student conduct administrators in the second track?

* Why will Title IX coordinators receive all of the Title IX
investigator training?

TRACK 3 - Title IX Investigators + Combination of asynchronous pre-recorded videos and
live virtual sessions.

* Quizzes, questions and assessment.
« Certificate of completion.

Conduct Administrators
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A Few Initial Thoughts on the New Regulations:‘?ﬁ?
\}' :.;-":':

« First new regulations in a very long time.

Nothing presented in any module in the « Institutional response requirement—Supportive measures,
. .. e . sanctions, remedies
NASPA Title IX Training Certificate is, or ; N o
Rk . * Potentially unfamiliar dynamics with the Department of
should be considered, |ega| advice! Education—Guidance, commentary, blogs
« Status of preexisting guidance and resolutions
* Expect enforcement if regulations survive legal challenges in
Know when to consult legal counsel. court



Some Key Features of the New Regulationg?ﬁ?-,__

« Title IX redefines sexual harassment and creates special grievance “%&*
procedures for sexual harassment.

» What does this mean for your existing policies and Title IX compliance
more generally?

« Term "hostile environment” disappears/“balancing test” with it.

« Allows for recipients to offer informal resolution (mediation). Can be
used in most instances if parties (complainant and respondent)
consent voluntarily when a formal complaint is filed.

* Informal resolution cannot be used when a student alleges sexual harassment by an
employee

« "Formal complaints” and “allegations”

« Live hearing with cross-examination by advisors

Some Key Features of the New Regulations “urx“

« Choice in evidentiary standard preserved
« “Preponderance of the evidence” or “clear and convincing”
» "Mandated reporters” supplants “responsible employees”
« Changes in jurisdiction and scope of Title IX
« Off campus; study abroad
« Emphasis on “impartial™ processes free from bias and conflicts of interest
« "Supportive measures” supplants “interim measures”
« Separation of the decision-maker from other tasks
+ No more single-investigator model, but single decision-maker permitted.
* Appeals required
« Training mandates
* "Not a court”’/ “Not a criminal justice system”
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Training Mandates Specific to the New Regulations ;;}l?
& X ¢

“Schools must ensure that Title IX personnel [Title IX Coordinator, any investigator,

any decision-maker, and any person who facilities an informal resolution (such as

mediation)] receive training as follows:

On Title IX's definition of “sexual harassment’

On the scope of the school's education program or activity

On how to conduct an investigation and grievance process

On how to serve impartially, including by avoiding prejudgment of the facts at issue

On how to avoid conflicts of interest and bias

Decision-makers must receive training on any technology to be used at a live hearing,

and on issues of relevance of questions and evidence, including when questions and

evidence about a complainant's sexual predisposition or prior sexual behavior are not

relevant

o Investigators must receive training on issues of relevance to create an investigative
report that fairly summarizes relevant evidence”

o

o000 o0

U.S. Dept. of Educ. Office for Civil Rights, Blog (May 18, 2020),
https://w d list/ocr/blog/20200518.html|

Posting Training Materials to Your Website-‘;'?ir;?_‘:

“All materials used to train Title IX personnel:

o Must not rely on sex stereotypes,

o Must promote impartial investigations and adjudications of formal complaints of sexual
harassment,

o Must be maintained by the school for at least 7 years,

o Must be publicly available on the school's website; if the school does not maintain a
website the school must make the training materials available upon request for inspection
by members of the public.”

“Schools must publish training materials that are up to date and reflect the latest training
provided to Title IX personnel.”

“If a school's current training materials are copyrighted or otherwise protected as proprietary
business information (for example, by an outside consultant), the school still must comply
with the Title IX Rule. This may mean that the school has to secure permission from
the copyright holder to publish the training materials on the school’s website.”

5. Dept.of Educ. Office for Ci Rights, Blog (May 18, 2020),
nrtos: fuml (emphasis added)
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Permission from NASPA and Speakers

TRAINING MATERIALS

We will give each institution permission to post training materials
(PowerPoint slide handouts, other handouts) to their website
upon request. This permission must be granted from NASPA in
writing before posting any training materials to your institution’s
website.

11

Training Time Estimated by the Departmenﬁir;?_‘:

We assume all recipients will need to take time to review and understand these final
regulations. . . . At the IHE level, we assume eight hours for the Title IX Coordinator and
16 hours for an attorney.

We assume that all recipients will need to revise their grievance procedures. . . . At the
IHE level, we assume this will take 12 hours for the Title IX Coordinator and 28 hours for
an attorney with an additional four hours for an administrator to review and approve
them. .

We assume that all recipients will need to train their Title IX Coordinators, an

investi any person desit d by a recipient to facilitate an informal resolution
process (e.g., a ), and two decisi kers ( ing an additional decision-
maker for appeals). . . . We assume this training will take approximately eight hours for
all staff at the . . . IHE level. .

12


https://www2.ed.gov/about/offices/list/ocr/blog/20200518.html
https://www2.ed.gov/about/offices/list/ocr/blog/20200518.html

See generally Nondiscrimination on the Basis of Sex in Education AR

Personnel R ey h Preva | ence Data  resrmsoraiviies receving reseratnancl Assistonc ina ) N “,r,“

213007583,

« Title IX coordinator
+ Every institution must designate one
Title IX investigator
+ Can be the Title IX coordinator, cannot be a decision-maker
or appellate officer (thus no single-investigator model)
Title IX decision-maker
+ Cannot be the ir i (thus no single-i
model) or Title IX coordinator
Appellate officer
+ Cannot be the original decision-maker or investigator
Anyone implementing an informal process such a
mediation, case management, records management,
etc.

Postsecondary Institutions
One in five college women experience attempted or completed sexual assault in college; some
studies state one in four. One in 16 men are sexually assaulted while in college. One poll

reported that 20 percent of women, and five percent of men, are sexually assaulted in college.

0 7 et ot -
62 percent of women and 61 percent of men experience sexual harassment during college.

o e s

Among undergraduate students, 23.1 percent of females and 5.4 percent of males experience
rape or sexual assault; among graduate and undergraduate students 11.2 percent experience
rape or sexual assault through physical force, violence, or incapacitation; 4.2 percent have
experienced stalking since entering college. * .

A study showed that 63.3 percent of men at one university who self-reported acts qualifying as
rape or attempted rape admitted to c itting repeat rapes.

Budgetary and operational concerns?
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Prevalence Data — Postsecondary Institutions Cont'd ! ;IITILE v Prevalence Data — Postsecondary Institutions Cont'd ;Ilrll; 4

More than 50 percent of college sexual assault..v oceurin AUQ uSL(Sep temt_’er’ Of college students in fraternity and sorority life, 48.1 percent of females and 23.6
October, or November, and students are at an increased risk during the first percent of males have experienced nonconsensual sexual contact, compared with 33.1
few months of their first and second semesters in college; 84 percent of the percent of females and 7.9 percent of males not in fraternity and sorority life. , ,.....cucom. -
women who reported sexually coercive experiences experienced the incident

Fifty-eight percent of female academic faculty and staff experienced sexual
during their first four semesters on campus. e fty-eight p f fé faculty ff exp

harassment across all U.S. colleges and universities, and one in ten female graduate
Seven out of ten rapes are committed by someone known to the victim; for students at most major research universities reports being sexually harassed by a
most women victimized by attempted or completed rape, the perpetrator was faculty member.
a boyfriend, ex-boyfriend, classmate, friend, acquaintance, or coworl kf{‘m - Twenty-one to 38 percent of college students experience faculty/staff-perpetrated
sexual harassment and 39 to 64.5 percent experience student-perpetrated sexual
harassment during their time at their university. oo
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B 2 3 ansey
The Controversial Science of Sexual Predation e, Trauma-Based Approaches
« Lisak D, Miller PM. Repeat rape and multiple offending among undetected Avoid or Use?
rapists. Violence Vict. 2002;17(1):73-84. doi:10.1891/vivi.17.1.73.33638 * Some schools and training entities have moved away
« Swartout KM, Koss MP, White JW, Thompson MP, Abbey A, Bellis AL. Trajectory from using trauma-informed techniques for fear of

Analysis of the Campus Serial Rapist Assumption. JAMA . i .
Pediatr. 2015;169(12):1148-1154. doi:10.1001/jamapediatrics.2015.0707 .T_ppea ring victim leaning. ) )

* rauma can impact anyone in a grievance process or
Johnson & Taylor, The Campus Rape Frenzy: The Attack on Due Process at ) p_ 4 8 p N
America’s Universities (Encounter Books, 2017). seeking supportive measures: Use research without

Foubert, J.D., Clark-Taylor, A., & Wall, A. (2019). “Is campus rape primarily a serial stereotypes or gender bias.
or single time problem? Evidence from a multi-campus study.” Violence Against * Credibility v. Reliability

Women. DOI: 10.1177/1077801219833820. « Read DOF’s thoughts on trauma carefully‘..
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HENINE S Trauma Cont'd

The Department understands from anecdotal evidence and research studies that
sexual violence is a traumatic experience for survivors. The Department is aware

The Department is sensitive to the effects of trauma on sexual that the neurobiology of trauma and the impact of trauma on a survivor’s
harassment victims and appreciates that choosing to make a neurobiological functioning is a developing field of study with application to the
report, file a formal complaint, communicate with a Title IX way in which investigators of sexual violence offenses interact with victims in

criminal justice systems and campus sexual misconduct proceedings. The final
regulations require impartiality in investigations and emphasize the truth-seeking
function of a grievance process. The Department wishes to emphasize that
treating all parties with dignity, respect, and sensitivity without bias, prejudice, or
" stereotypes infecting interactions with parties fosters impartiality and truth-

— seeking.

Coordinator to arrange supportive measures, or participate in a
grievance process are often difficult steps to navigate in the wake
of victimization.

30026 (May

Id. at 30069 (internal citation omitted).
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Trauma Cont'd “Victim"/“Survivor” or “Perpetrator”

Further, the final regulations contain provisions specifically intended to take into
account that complainants may be suffering results of trauma; for instance, §
106.44(a) has been revised to require that recipients promptly offer supportive
measures in response to each complainant and inform each complainant of the

When the Department uses the term “victim” (or “survivor”) or
“perpetrator” to discuss these final regulations, the Department assumes

availability of supportive measures with or without filing a formal complaint. To that a reliable process, namely the grievance process described in §
protect traumatized complainants from facing the respondent in person, cross- 106.45, has resulted in a determination of responsibility, meaning the
examination in live hearings held by postsecondary institutions must never recipient has found a respondent responsible for perpetrating sexual
involve parties personally questioning each other, and at a party’s request, the live harassment against a complainant.

hearing must occur with the parties in separate rooms with technology enabling /d. at 30031,

participants to see and hear each other.

Id. (internal citation omitted).
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Our Mission Has Not Changed... I Title IX: FINAL RULE
34 CFR Part 106 Nondiscrimination on the Basis of Sex in
Enacted by Cong ress, Title IX seeks to Education Programs or Activities Receiving Federal Financial
. . . . Assistance
reduce or eliminate barriers to educational The f ) ) .
e final regulations obligate recipients to respond promptly and
opportunity caused by sex discrimination supportively to persons alleged to be victimized by sexual harassment,

resolve allegations of sexual harassment promptly and accurately under
a predictable, fair grievance process that provides due process
protections to alleged victims and alleged perpetrators of sexual
harassment, and effectively implement remedies for victims.

in institutions that receive federal funding.
This is the unchanged mission of Title IX!

Id. at 30026.
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e
Summary of Basic Requirements for a Grievance Process T |
g
1. Equitable treatment of parties/provision of remedies

2. Objective evaluation of evidence

. No bias or conflicts of interest/training of Title IX
personnel

Presumption of non-responsibility of respondent until
process is complete

. Reasonably prompt time frames

. Articulate and publish the range of possible sanctions

. Choose then evenly apply the evidentiary standard

. Provide procedures and standards for appeal

. Describe supportive measures

0. Legally-privileged information can only be used if

A summary of the
10 elements of

§ 106.45(b)(1)(i-x) 4.
Basic Requirements
for a Grievance
Process.

w

2 WVWKoNOWn

* Recipients may continue to address harassing conduct that does not meet
the § 106.30 definition of sexual harassment, as acknowledged by the
Department’s change to § 106.45(b)(3)(i) to clarify that dismissal of a

p b the all do not meet the Title IX
of sexual ha does not preclude a recipient from
addressing the alleged misconduct under other provisions of the

recipient’s own code of Id. at 30037

formal

dded)

« Similarly, nothing in these final regulations prevents a recipient from

g duct that is ide the Department's jurisdiction due to
the di i sexual ha occurring outside the
recipient’s education program or activity, or occurring against a
person who is not located in the United States. id. at 30038 n.108 emphasis added).

privilege is waived
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Retaliation

“Staying in Your Lane”

§ 106.45 may not be circumvented...

... by processing sexual harassment complaints under non-Title IX
provisi of a recipient’s code of di The definition of “sexual
harassment” in § 106.30 constitutes the conduct that these final regulations,
implementing Title IX, address. . . . [W]here a formal complaint alleges conduct
that meets the Title IX definition of “sexual harassment,” a recipient must
comply with § 106.45.

« Against complainant, respondent, witnesses, advisors

* Against employees

» Vigilantism—Digital or otherwise

Id. at 30095.
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ners Model

Lake’s Four Corners of Title IX Regulatory Compliance

These regulations slated to
go into effect on August 14,
2020. This date is potentially
subject to modification.
Consult your attorneys.

Organization and
Management

Investigation, Discipline and
Grievance Procedures

Title IX
Complian
Fence The Dept. of Education has
stated they will not enforce
these regulations

retroactively.

Impacted Individual
Assistance

Campus Culture and
Climate
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The Social Context Further training recommended...

CovID-19 * Training specific to your institution’s policies.
* Virtual hearings « There is not one universal policy for sex discrimination; differences exist
X X in procedures, definitions, etc. from campus to campus.
* More online leammg « Your campus policies may be in transit now.
* More Clery/VAWA-type offenses? « Training on technology usage for live hearings on your campus.

« Budget cuts, hiring freezes, furloughs, etc. due to the * Especially important for decision-maers.

pandemic « Additional and continued training on bias is always a good idea.

« Continuing education at regular intervals.

Social Justice Issues * REMEMBER—It's always good to hear from multiple voices!
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& NASPA.

Student Affairs Administrators
in Higher Education

Thank You...

« to NASPA
* to my fellow presenters
+ to You!l!

ASP,
Detailed Legal WASP4

Foundations and the [ /\ TITLE
o

New Regulations 4 )
¥ y <
Peter Lake \' A

= _ AN
. L
Professor of Law, Charles A. Dana Chair, and G cgR
Director of the Center for Excellence in Higher
Education Law and Policy

Stetson University College of Law Copyrighted material. May not be
reproduced without permission.

Post-Module Questions
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This Module is Designed for: L What is Title IX? What is its mission?

+ Enacted by Congress, Title IX seeks to reduce or eliminate

TRACK 1 - Title IX Coordinators barriers to educational opportunity caused by sex

. . discrimination in institutions that receive federal funding.
TRACK 2 - Title IX Decision-Makers and Student This is the mission of Title IX!
Conduct Administrators « Other federal laws also address sex discrimination. There

are complex interactions with other federal laws, such as
the Clery Act, the Family Educational Rights and Privacy Act
(FERPA), and the Violence Against Women Act (VAWA).
[These issues are addressed in a separate module.]

« Title IX is concerned with institutional response to
discrimination.
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Title IX: FINAL RULE \ Title IX: FINAL RULE

34 CFR Part 106 Nondiscrimination on the Basis of Sex in Education

Programs or Activities Receiving Federal Financial Assistance . . . L.
d o The final regulations obligate recipients to respond promptly and

The final regulati ify h ipients of F L fi ial assist .
e final regulations specify how recipients of Federal financial assistance supportively to persons alleged to be victimized by sexual

covered by Title IX, including elementary and secondary schools as well as

postsecondary institutions, (hereinafter collectively referred to as harassment, resolve allegations of sexual harassment promptly
“recipients” or “schools"), must respond to allegations of sexual and accurately under a predictable, fair grievance process that
harassment consistent with Title IX's prohibition against sex provides due process protections to alleged victims and alleged

discrimination. These regulations are intended to effectuate Title IX's
prohibition against sex discrimination by requiring recipients to address
sexual harassment as a form of sex discrimination in education programs
or activities.

perpetrators of sexual harassment, and effectively implement
remedies for victims.

1a.emohass added).

ing Federal Financio Asitance, 35 Fe. Reg. 30026 (May 18, 2020) fal rle)
0026
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Title IX: FINAL RULE

The final regulations also clarify and modify Title IX regulatory
requirements regarding remedies the Department may impose on
recipients for Title IX violations, the intersection between Title IX,
Constitutional protections, and other laws, the designation by each
recipient of a Title IX Coordinator to address sex discrimination including
sexual harassment, the dissemination of a recipient’s non-discrimination
policy and contact information for a Title IX Coordinator, the adoption
by recipients of grievance procedures and a grievance process, how a
recipient may claim a religious exemption, and prohibition of retaliation
for exercise of rights under Title IX.

Legal Foundations:
How did we get here?
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Title IX Before and After April 2011

Before:
Campuses focused on equality in sports, admissions, etc.

April 2011 (Obama Administration):
Dear Colleague Letter released as a “reminder” that Title IX covers sexual harassment

Why do | need to know

The awakening of the Dept. of Education (DOE)

After April 2011 :
so much about law?

April 2014 FAQ document and White House Task Force to Protect Students from
Sexual Assault report Not Alone

April 2015 guidance on the role of the Title IX Coordinator
The rise of vendors, experts, etc.
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Title IX and the Trump Administration g Title IX: Current and Former Guidance

« Education Secretary Betsy DeVos
* Rescission of Obama-Era Guidance in 2017
« Withdrawal of guidance on transgender students (Feb. 2017)
+ 2011 Dear College Letter (Sept. 2017)
+ 2014 Questions & Answers on Title IX and Sexual Violence (Sept. 2017)
« Instituted “interim” and “substantial” guidance in September 2017
« Focus on respondents’ rights/procedural protections/due process/bias
and conflicts of interest
* Notice and comment period on the new regulations ended with a
record-breaking number of comments (over 120,000)

« Complex implications for protection from discrimination based on
sexual orientation, or appearance thereof.

+  Sexual Harassment Guidance: Harassment of Students By School Employees, Other
Students, or Third Parties, 62 FR 12034 (Mar. 13, 1997).

+ Revised Guidance on Sexual Harassment: Harassment of Students by School Employees,
Other Students, or Third Parties (Jan. 19, 2001).

+ Dear Colleague Letter: Sexual Violence (April 4, 2011), WITHDRAWN by, U.S. Dep't. of
Education, Office for Civil Rights, Dear Colleague Letter (Sept. 22, 2017).

*  Questions and Answers on Title IX and Sexual Violence (April 29, 2014) WITHDRAWN by,
U.S. Dep't. of Education, Office for Civil Rights, Dear Colleague Letter (Sept. 22, 2017).

*  Q&A on Campus Sexual Misconduct (Sept. 22, 2017).
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The New Regulations and Previous Guidance "|Tx“

* Uncertain features of pre-existing guidance and status of
“commentary” and blog posts.
* New regulatory dynamics....

* What about “straddle” cases?

* DOE has said they will not enforce new regulations
retroactively.

New Regulations and Court Activity

Judicial activism and inactivism
« Lower courts and SCOTUS
« 6t Circuit in Baum
« 7t Circuit in Purdue
31 Circuit in University of Sciences
« U.S. District Court for District of Tennessee in Rhodes
College

* See Jeremy Bauer-Wolf, Constitutional Due Process at Private
Institutions? Inside Higher Ed (June 25, 2019).
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Litigation Risk / x Challenges to the New Regulations

+ Will the new regulations cause an increased risk of litigation?

+ The Department doesn't think so. For example: “[I]f recipients comply with
these final regulations, these final regulations may have the effect of
decreasing litigation because recipients with actual knowledge would be able
to demonstrate that they were not deliberately indifferent in responding to a
report of sexual harassment.” Id. at 30115,

+ Actual cases are rising in number even before the regulations. Courts are
referring to the new regulations already.

« Fee shifting? Will colleges have to pay for attorney’s fees of plaintiffs?

47 48

« Congress
« The Department acknowledges that Congress could address Title IX sexual harassment
through legislation, but Congress has not yet done so. Id. at 30060.

* House of Representatives Committee on Oversight Reform, Letter to DeVos-DoED re:

Title IX (June 22, 2020).
« Pending Litigation

* James Walker, Betsy DeVos Sued by Organizations Representing Student Victims of
Sexual Violence, Newsweek (Jun. 11, 2020) (online at www.newsweek.com/betsy-
devos-lawsuit-title-ix-rule-changes-sexual-harassment-1510147).

« ACLU/NWLC

« State Attorneys General

« 2020 General Election



http://www.newsweek.com/betsy-devos-lawsuit-title-ix-rule-changes-sexual-harassment-1510147

Legal Mandates, Etc. Under Title IX —Where Is the Law?

Federal Regulators: Two Key Players

« Title IX of the Education Amendments of 1972 (Title 1X), 20
U.S.C. §8 1681 et seq.

« Implementing Regulations, 34 C.FR. Part 106

*+ Notice and Comment

* Rule-making/Negotiated rule-making

+ Commentary/Blogs from the Dept. of Education

*+ Guidance

+ Resolution Letters and Agreements

+ Other Sources—Speeches, Website, Participation with the Field

« State Law Mandates [These are addressed in a separate
module.]

4

Department of Education
Enforcement through Office for Civil Rights (regional offices)
Historical K-12 focus

Department of Justice
Largely dormant in higher ed for years
“Crime fighters” dealing with violence, drugs, weapons, etc.
[DOJ does not seem to have played a large role in the new
Title IX regulations.]
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The Courts v. The Regulators

Important Note!

The Courts—Civil Action Under Title IX

« The US Supreme Court allows actions in court to pursue damages for
Title IX (but with many limitations).

* Gebser v. Lago Vista Independent School District, 118 S. Ct. 1989, 141 L. Ed.
2d 277 (1998).
= Davis v. Monroe County Bd. of Ed., 526 U.S. 629 (1999).
« Victims as “plaintiffs” face tough standards
» Knowledge (Reporting)
« Pattern

Litigation in the lower courts has multiplied.
Institutions must seek advice of counsel on the
implications for Title IX compliance on their
campuses.

+ Objective
* Deliberate indifference

« The Supreme Court has hesitated to: Know when to talk with counsel.

* Apply Title IX to a “single act”
* Broadly protect LGBTQ rights, but see the recent Bostock Title VII decision
(more to come on this...)
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The Courts v. The Regulators Whose View of Title IX Wins in the End?

The Regulators

« Threat of loss of federal funding Showdowns are coming!

« An act of violence is a crime, is against campus policy, and is a
form of discrimination. CONGRESS

N

COURTS REGULATORS

> Court cases are already testing some issues
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New Regulations and Free Speech/Academic Freedom

The § 106.30 definition [of sexual harassment] captures categories of misconduct likely to impede
educational access while avoiding a chill on free speech and academic freedom. The Department
agrees with commenters noting that the Department has a responsibility to enforce Title IX while not

F re e S p e e c h a n d Aca d e m | C interfering with principles of free speech and academftfreedom e

F ree d om In th e N ew Y Precisely because expressive speech, and not /ust physical conduct, may be restricted or punished as
. harassment, it is important to define actionable sexual harassment under Title IX in a manner
Reg u I at | o n s consistent with respect for First Amendment rights, and principles of free speech and academic
freedom, in education programs and activities. . . . 1d.

The Department believes, however, that severity and pervasiveness are needed elements to ensure
that Title IX’s nondiscrimination mandate does not punish verbal conduct in a manner that chills and
restricts speech and academic freedom, and that recipients are not held responsible for controlling
every stray, offensive remark that passes between members of the recipient’s community.

Id. at 30154.
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More on the First Amendment

The Supreme Court has not squarely the i ion between First
protection of speech and academic freedom, and non-sex discrimination Federal civil rights
laws that include sexual harassment as a form of sex discrimination (i.e., Title VIl and Title
1X). With respect to sex discriminatory conduct in the form of admissions or hiring and firing
decisions, for example, prohibiting such conduct does not implicate constitutional concerns

1 S e X n
even when the conduct is accompanied by speech, and similarly, when sex discrimination
occurs in the form of non-verbal sexually harassing conduct, or speech used to harass in a
quid pro quo manner, stalk, or threaten violence against a victim, no First Amendment
problem exists. However, with respect to speech and expression, tension exists between
First Amendment protections and the government’s interest in ensuring workplace and
educational envir s free from sex discrimination when the speech is unwelcome on
the basis of sex.

Id. at 30161-62 (internal citations omitted).
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Title IX: Does “sex” include actual or perceived sexual

. " " - ? L ¥ " h
What is “sex” for Title IX purposes? I o

The modern concept of “sex” has evolved and represents a cultural 2001 Guidance pg. 3:

Sh'f_t' In past gerleratlons, sex” usu.ally meant the.male/femali " “Although Title IX does not prohibit discrimination on the basis of sexual

assignment at b“'_fh based on biological or anatomical factors. “Sex” for orientation, sexual harassment directed at gay or lesbian students that is

Title IX purposes includes: sufficiently serious to limit or deny a students ability to participate in or
benefit from the school’s prog sexual h prohibited by

«  Gender based on biological or anatomical factors Title IX under the circumstances descnbed in this guidance. For example, if a

male student or a group of male students target a gay student for physical
sexual advances, serious enough to deny or limit the victim’s ability to

. o . R participate in or benefit from the school’s program, the school would need to
Sometimes individuals do not conform to stereotypical notions of respond promptly and effectively, as described in this guidance, just as it
masculinity or femininity. would if the victim were heterosexual. On the other hand, if students heckle
another student with comments based on the student’s sexual orientation (e.g.,
“gay students are not welcome at this table in the cafeteria”), but their actions

* Actual or perceived gender identity

Helpful Resource do not involve conduct of a sexual nature, their actions would not be sexual
UC Davis, LGBTQIA Resource Center Glossary, harassment covered by Title IX.
https://Igbtgia.ucdavis.edu/educated/gl (emphasis added)
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2018 OCR Statement

“All students can experience sex-based harassment, including
male and female students, LGBT students, students with
disabilities, and students of different races, national origins, and
ages. Title IX protects all students from sex-based harassment,
regardless of the sex of the parties, including when they are

members of the same sex.”

The 2001 guidance position is complicated by
OCR statements and the new Title IX
regulations and recent litigation.

“Title IX also prohibits gender-based harassment, which is
unwelcome conduct based on a student’s sex, harassing conduct

based on a student’s failure to conform to sex stereotypes.”

5. Dept.of Educ. Officefor Civl Rights, Sex-based Harassment,
1 i) (st visited

hitos:/junn
July 8, 2020) emphass added).

61©NASPA/Hierophant Enterprises, Inc, 2020. Copyrighf'jczed material. Express permission to post this
material on Northeast Community College’s website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities of
higher education, for their own training purposes for any reason. Use of this material for proprietary
reasons, except by the original author(s), is strictly prohibited.

st

SCOTUS/Bostock and Implications for Title IX '~3'."|rx“ 3

anse

CTmE
s 0

Is “sex” defined in the new regulations?

The word “sex” is undefined in the Title IX statute. The
Department did not propose a definition of “sex” in
the NPRM and declines to do so in these final
regulations. The focus of these regulations remains
prohibited conduct.

Bostock v. Clayton County (June 15, 2020)
A consolidation of three cases of employment discrimination under
Title VII.

Holding: Employees are protected from discrimination due to their
sexual orientation or gender identity under Title VIl of the Civil Rights
Act of 1964.

19,2020) fnal i)
0177

(emphasis addec).
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Bostock Quotes

Bostock Quotes

“These terms generate the following rule: An employer violates Title VII
when it intentionally fires an individual employee based in part on sex. It
makes no difference if other factors besides the plaintiff’s sex contributed to
the decision or that the employer treated women as a group the same when
compared to men as a group.”

“Few facts are needed to appreciate the legal question we face. Each of the
three cases before us started the same way: An employer fired a long-time
employee shortly after the employee revealed that he or she is homosexual
or transgender—and allegedly for no reason other than the employee’s
homosexuality or transgender status.”

65

66

* “An individual’s homosexuality or transgender status is not relevant to
employment decisions. That’s because it is impossible to discriminate
against a person for being homosexual or transgender without
discriminating against that individual based on sex.”

« “... homosexuality and transgender status are inextricably bound up with
sex.”

* “We agree that homosexuality and transgender status are distinct concepts
from sex. But, as we’ve seen, discrimination based on homosexuality or
transgender status necessarily entails discrimination based on sex; the first
cannot happen without the second.”


https://www2.ed.gov/about/offices/list/ocr/frontpage/pro-students/issues/sex-issue01.html

More Quotes from Bostock — The Bostock Caveat More Quotes from Bostock
.

“The employers worry that our decision will sweep beyond Title VIl to “As a result of its deliberations in adopting the law, Congress included an express
o L . statutory exception for religious organizations... this Court has also recognized that the
other federal or state laws that prohibit sex discrimination. And, under First Amendment can bar the application of employment discrimination laws “to
Title VIl itself, they say sex-segregated bathrooms, locker rooms, and claims concerning the employment relationship between a religious institution and its
N R L ministers.”
dress codes will prove unsustainable after our decision today. But none
of these other laws are before us; we have not had the benefit of “Because the Religious Freedom Restoration Act (RFRA) operates as a kind of super

N N . . statute, displacing the normal operation of other federal laws, it might supersede Title
adversarial testing about the meaning of their terms, and we do not e clsplaring ma operatlor i B supersecs

VII's commands in appropriate cases.” “But how these doctrines protecting religious
prejudge any such question today.” liberty interact with Title VIl are questions for future cases too.”

“So while other employers in other cases may raise free exercise arguments that merit

careful consideration, none of the employers before us today represent in this Court
that compliance with Title VII will infringe their own religious liberties in any way.”
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Due Process

* “Due Process” - a complex and multidimensional concept
* More than dialectic between “complainants” and
“respondents”
* The college as bystander or neutral
* Is this the way to create college court?
¢ What about resource imbalances between institutions or
complainants/respondents?

1

“Due Process’
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Due Process o Due Process Cont'd*

[Tihe final regulations prescribe a grievance process grounded n principles of due process for the benefitof
both complainants and respondents, seeking justice in each sexual harassment situation that arises in a

[T]he evolution of the American concept of due process of law has revolved recipient’s education program or activity.
around recognition that for justice to be done, procedural protections must be ‘Once it is determined that due process applies, the question remains what process is due! Goss v topez, 419U 565,577
(1975 (uoting Morisey, 408 US at 481

offered to those accused of even the most heinous offenses — precisely because
only through a fair process can a just conclusion of responsibility be made.
Further, the § 106.45 grievance process grants procedural rights to Due process ‘is not a technical conception with a fixed content unrelated to time, place and circumstances:
complainants and respondents so that both parties benefit from strong, clear Mathews, 424 U.S. at 334 (quoting Cafeteria Workers v. McElroy, 367 U.S. 886, 895 (1361)

due process protections. Instead, due process s flexible and calls for such procedural pi i the particular demands
Mathews, 424 US. at 334 (quoting Morrissey v. Brewer, 408 US. 471, 481 (1972)

Procedural due process of law requires at a minimum notice and a meaningful opportunity to be heard. cas 412
US s

The fundamental requirement of due process s the opportunity to be heard ‘at a meaningfultime and in a
meaningful manner’ Matheus, 24 US. a 333 (quoting Armstrong v Manzo, 380 US. 545, 552 (1965)

Aciities Receiing Fedeal Financal Assistance, 5 Fed. Reg. 30026 May 19, 2020) (il ule)
30008

(emphads asaed *See generallyid. at 30050-53.
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The Department of Education reiterates that colleges are not courts BASR

More Due PrOCGSS prosecuting crimes. 3 f' Tlll'xl.E

. Ch Article Il N . [S]chools, colleges, and universities are educational institutions and not courts of law. The § 106.45
evron//Article * Efficacy/Fairness to those not grievance process does not attempt to transform schools into courts; rather, the prescribed
* State Farm represented in a “heari ng framework provides a structure by which schools reach the factual determinations needed to
. i hen victir 1 he t title ies. The Depart, li
« New Fairness Issues Created by discern when victims of sexual harassment are entitled to remedies. The Department declines to

* Protected Interests import into § 106.45 comprehensive rules of evidence, rules of civil or criminal procedure, or

u ”
) College Court constitutional protections available to criminal defendants. The Department recognizes that schools
* Matthews Balancing Test « Horowitz/Ewing and Academic are neither civil nor criminal courts, and acknowledges that the purpose of the § 106.45 grievance
« Citizens United = Associational Freedom process s to resolve formal complaints of sexual inan e program or activity,
i ' which s a different purpose carried out i a different forum from private lawsuits in civil courts or
Rights * Substantive Due Process criminal charges prosecuted by the government in criminal courts. Id. at 30097.
* Originalism/Textualism * Slippery Slope The Department s not regulating sex crimes, per se, but rather is addressing a type of
* Tenure for Students discrimination based on sex. Id. at 30099,
+ Ghost of Hugo Black in Tinker What is a “court?”
A court is any person or institution, often as a government institution, with the authority to adjudicate legal
disputes between parties and carry out the administration of justice in civil, criminal, and administrati
in ith the rule of law. pavié walker, ) at 301.
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“Gebser/Davis Framework” for Evaluating Institutional

Compliance (with Some Twists)

3-Part Framework
1. A definition of actionable sexual harassment

" D e | i b e ra te 2. The school’s actual knowledge

! 3. The school’s deliberate indifference

Indifference’ R

5. Equitableness

2,85 Fod.Rog

* New grievance procedures well beyond Gebser
* Roadmap for litigation?
6. Reasonableness * Risk of DOE enforcement?
* Doug Lederman, A New Day at OCR Inside
Higher Ed (June 28, 2017).
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“Deliberate Indifference” m “Deliberate Indifference” Contd

As the Supreme Court reasoned in Davis, a recipient acts with deliberate

indifference only when it responds to sexual harassment in a manner that is [TIhe final regulations apply a deliberate indifference standard for evaluating a
“clearly unreasonable in light of the known circumstances.” recipient’s decisions with respect to selection of supportive measures and remedies,
and these final regulations do not mandate or scrutinize a recipient’s decisions with
respect to disciplinary sanctions imposed on a respondent after a respondent has
[U]nless the recipient’s response to sexual harassment is clearly unreasonable been found responsible for sexual har - /d. at 30034 n.60.

in light of the known circumstances, the Department will not second guess

Id. at 30091 (internal citation omitted).

such decisions. y .
d. at 30092 (internal citation omitted). [T]he Department will not deem a recipient not deliberately indifferent based on the

recipient’ restriction of rights protected under the U.S. Constitution, including the First
A di , the Fifth A di , and the Fourteenth Amendment.  Id. at30091.
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A Review of the
New Regulations

Operational considerations will be addressed
in separate modules.

§ 106.8 Designation of
coordinator, dissemination of
policy, and adoption of
grievance procedures.

7£%)NASPA/Hierophant Enterprises, Inc, 2020. Copyrighé’;cgd material. Express permission to post this
material on Northeast Community College’s website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities of
higher education, for their own training purposes for any reason. Use of this material for proprietary
reasons, except by the original author(s), is strictly prohibited.

§106.8(a) Designation of coordinator. " §106.8(b) Dissemination of policy.
Each recipient must desi and horize at least one employee to 1) Notification of policy.
coordinate its efforts to comply with its responsibilities under this part, which . . . .
employee must be referred to as the “Title IX Coordinator.” The recipient must Each recipient must notify persons entitled to a notification under
notify applicants for admission and employment, students, parents or legal guardians paragraph (a) of this section that the recipient does not discriminate on
of elementary and secondary school students, employees, and all unions or the basis of sex in the education program or activity that it operates, and
professional organizations holding collective bargaining or professional agreements that it is required by title IX and this part not to discriminate in such a

with the recipient, of the name or title, office address, electronic mail address, and
telephone number of the employee or employees designated as the Title IX
Coordinator pursuant to this paragraph. Any person may report sex discrimination,

manner. Such notification must state that the requirement not to
discriminate in the education program or activity extends to admission

including sexual harassment (whether or not the person reporting is the person (Un1€5§ subpart C of thiS‘Pa"t does (70t apply) a’{d employment, W]d that
alleged to be the victim of conduct that could constitute sex discrimination or sexual inquiries about the application of title IX and this part to such recipient
harassment), in person, by mail, by telephone, or by electronic mail, using the contact may be referred to the recipient’s Title IX Coordinator, to the Assistant
information listed for the Title IX Coordinator, or by any other means that results in Secretary, or both.

the Title IX Coordinator receiving the person’s verbal or written report. Such a report
may be made at any time (including during non-business hours) by using the
telephone number or electronic mail address, or by mail to the office address, listed

for the Title IX Coordinator. (emphasis added)
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§106.8(b) Dissemination of policy.

§106.8(c) Adoption of grievance procedures. “urx“

(2) Publications. . A recipient must adopt and publish grievance procedures that

(i) Each recipient must prominently display the contact information provide for the prompt and equitable resolution of student and
required to be listed for the Title IX Coordinator under paragraph (a) employee complaints alleging any action that would be prohibited
?g g’,:)snsszf‘%” aggs?ge ?‘;’;Cy g;;ff ;bsgcg ﬁg’: ‘;%; %ﬁ(ho(b)cgt)a%t;;‘;at " by this part and a grievance process that complies with § 106.45 for

Ll s we (e, (] Y, It r 1 . . . .. .

makes available to persons entitled to a notification under formal comp [qmts as defi ”e,‘i’ n § 106.30. A recipient must p rqude
paragraph (a) of this section. to persons entitled to a notification under paragraph (a) of this

(i) A recipient must not use or distribute a publication stating that the section nptzce ?f the recipients grievance p rocedgres and grievance
recipient treats applicants, students, or employees differently on the process, mc!udmg how to report or file a complaint Ol_c sex
basis of sex except as such treatment is permitted by title IX or this discrimination, how to report or file a formal complaint of sexual
part. harassment, and how the recipient will respond.
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§106.8(d) Application outside the United States.

"Severability” Throughout the Regulations  m: .

The requirements of paragraph (c) of this section apply only to sex = If any provision of this subpart or its application to any person, act,

discrimination occurring against a person in the United States. or practice is held invalid, the remainder of the subpart or the
application of its provisions to any person, act, or practice shall not
be dffected thereby.
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§106.12(b) Assurance of Exemption.

Assurance of exemption. An educational institution that seeks assurance of the
exemption set forth in paragraph (a) of this section may do so by submitting in
writing to the Assistant Secretary a statement by the highest ranking official of the
institution, identifying the provisions of this part that conflict with a specific tenet of
the religious organization. An institution is not required to seek assurance from the
Assistant Secretary in order to assert such an exemption. In the event the Department
notifies an institution that it is under investigation for noncompliance with this part
and the institution wishes to assert an exemption set forth in paragraph (a) of this
section, the institution may at that time raise its exemption by submitting in writing
to the Assistant Secretary a statement by the highest ranking official of the institution,
identifying the provisions of this part which conflict with a specific tenet of the
religious organization, whether or not the institution had previously sought assurance
of an exemption from the Assistant Secretary.

§ 106.12 Educational
(nstitutions controlled by
religious organizations.
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"Actual Knowledge”

Actual knowledge means notice of sexual harassment or allegations of sexual
harassment to a recipient’s Title IX Coordinator or any official of the recipient who has
authority to institute corrective measures on behalf of the recipient, or to any
employee of an elementary and secondary school. Imputation of knowledge based
solely on vicarious liability or constructive notice is insufficient to constitute actual
knowledge. This standard is not met when the only official of the recipient with actual
knowledge is the respondent. The mere ability or obligation to report sexual
harassment or to inform a student about how to report sexual harassment, or having
been trained to do so, does not qualify an individual as one who has authority to
institute corrective measures on behalf of the recipient. “Notice” as used in this
paragraph includes, but is not limited to, a report of sexual harassment to the Title IX
Coordinator as described in § 106.8(a).

§ 106.30(a) Definitions.
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Complainant” |x “Respondent”

Complainant means an individual who is
alleged to be the victim of conduct that could
constitute sexual harassment.

Respondent means an individual who has been
reported to be the perpetrator of conduct that could
constitute sexual harassment.

What is “alleged?” Allege = “report?”
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More on Complainants/Respondents “Consent”

* A person may be a complainant, or a respondent, even where no
formal complaint has been filed and no grievance process is pending.

Id. at 30030. The Assistant Secretary will not require recipients to adopt a particular definition
* References . .. to a complainant, respondent, or other individual with of consent with respect to sexual assault, as referenced in this section.

respect to exercise of rights under Title IX should be understood to
include situations in which a parent or guardian has the legal right to This has been a central issue in fairness/consistency.
act on behalf of the individual. fd.
* [T]he definitions of “complai " and “respondent” do not
restrict either party to being a student or employee, and, therefore,
the final regulations do apply to allegations that an employee was
sexually harassed by a student. Id. at 30071-72 (internal citations omitted, emphasis added).

How does “consent” fit into the new framework for “sexual harassment?”
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“Formal Complaint” “Formal Complaint” Cont'd

Formal iplaint means a de filed by a plai or signed
by the Title IX Coordi lleging sexual har il
respondent and requesting that the recipient investigate the alleyatlon
of sexual harassment. At the time of filing a formal complaint, a

As used in this paragraph, the phrase “document filed by a complainant”
means a document or electronic submission (such as by electronic mail or

must be participating in or pting to participate in through an online portal provided for this purpose by the recipient) that
the educntwn program or activity af the recipient with which the formal contains the complainant’s physical or digital signature, or otherwise indicates
complaint is filed. A formal complaint may be filed with the Title IX that the complainant is the person filing the formal complaint. Where the Title
Coordinator in person, by mail, or by electronic mail, by using the contact IX Coordinator signs a formal complaint, the Title IX Coordinator is not a
information required to be listed for the Title IX Coordinator under § 106.8(a), complainant or otherwise a party under this part or under § 106.45, and must
and by any additional method designated by the recipient. comply with the requirements of this part, including § 106.45(b)(1)(iii).

(emphasis added)
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“Sexual Harassment” [Three-Prong Test] L First Amendment and the Second Prong

[P]rotection of free speech and academic freedom was weakened by the
Sexual harassment means conduct on the basis of sex that satisfies one or more Department’s use of wording that differed from the Davis definition of what
of the following:
(1) An employee of the recipient conditioning the provision of an aid,
benefit, or service of the recipient on an individual’s participation in unwelcome

constitutes actionable sexual harassment under Title IX . . . these final regulations
return to the Davis definition verbatim, while also protecting against even single

sexual conduct; instances of quid pro quo harassment and Clery/ VAWA offenses, which are not
(2) Unwelcome conduct determined by a reasonable person to be so entitled to First Amendment protection.
severe, pervasive, and objectively offensive that it effectively denies a person Id. at 30155 n.680.

equal access to the recipient’s education program or activity; or

(3) “Sexual assault” as defined in 20 U.S.C. 1092(f)(6)(A)(v), “dating
violence” as defined in 34 U.S.C. 12291(a)(10), “domestic violence” as defined in
34 U.5.C. 12291(a)(8), or “stalking” as defined in 34 U.S.C. 12291(a)(30).

(emphasis added)

9
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" - " " . n 1
Supportive Measures i Supportive Measures” Cont'd
Supportive measures means non-disciplinary, non-punitive individualized Supportive measures may include counseling, extensions of deadlines or other
services offered as appropriate, as reasonably available, and without fee or course-related adjustments, modifications of work or class schedules, campus
charge to the complainant or the respondent before or after the filing of a escort services, mutual restrictions on contact between the parties, changes in
formal complaint or where no formal complaint has been filed. Such measures work or housing locations, leaves of absence, increased security and

monitoring of certain areas of the campus, and other similar measures. The
recipient must maintain as confidential any supportive measures provided to
the complainant or respondent, to the extent that maintaining such
confidentiality would not impair the ability of the recipient to provide the
supportive measures. The Title IX Coordinator is responsible for coordinating
the effective implementation of supportive measures.

are designed to restore or preserve equal access to the recipient’s education
program or activity without unreasonably burdening the other party, including
measures designed to protect the safety of all parties or the recipient’s
educational environment, or deter sexual harassment.
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wASEs,

§106.44(a) General response to sexual harassment. .‘:"nlrxu 3

A recipient with actual knowledge of sexual harassment in an education =
program or activity of the recipient against a person in the United
States, must respond promptly in a manner that is not deliberately

N/ ‘ \ indifferent. A recipient is deliberately indifferent only if its response to
§ 1 0644 ReClp tents resp onse sexual harassment is clearly unreasonable in light of the known
to Sexua[ haras sment. circumstances. For the purposes of this section, §§ 106.30, and 106.45,

“education program or activity” includes locations, events, or
circumstances over which the recipient exercised substantial
control over both the respondent and the context in which the
sexual harassment occurs, and also includes any building owned

g or controlled by a student organization that is officially recognized

.

byap y

(emphasis added)
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§106.44(a) Cont'd

§106.44(a) Contd

A recipient’s response must treat complainants and respondents
equitably by offering supportive measures as defined in § 106.30 to a
complainant, and by following a grievance process that complies with §
106.45 before the imposition of any disciplinary sanctions or other
actions that are not supportive measures as defined in § 106.30, against
a respondent. The Title IX Coordinator must promptly contact the
complainant to discuss the availability of supportive measures as defined
in § 106.30, consider the complainant’s wishes with respect to supportive
measures, inform the complainant of the availability of supportive
measures with or without the filing of a formal complaint, and explain to
the complainant the process for filing a formal complaint.

103

104

The Department may not deem a recipient to have satisfied the
recipient’s duty to not be deliberately indifferent under this part
based on the recipient’s restriction of rights protected under the U.S.
Constitution, including the First Amendment, Fifth Amendment,
and Fourteenth Amendment.
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§106.44(b) Response to a formal complaint.

§106.44(c) Emergency removal.

(1) In response to a formal complaint, a recipient must follow a
grievance process that complies with § 106.45. With or without a
formal complaint, a recipient must comply with § 106.44(a).

(2) The Assistant Secretary will not deem a recipient’s determination
regarding responsibility to be evidence of deliberate indifference by
the recipient, or otherwise evidence of discrimination under title IX
by the recipient, solely because the Assistant Secretary would have
reached a different determination based on an independent
weighing of the evidence.

Nothing in this part precludes a recipient from removing a respondent
from the recipient’s education program or activity on an emergency
basis, provided that the recipient undertakes an individualized safety
and risk analysis, determines that an immediate threat to the physical
health or safety of any student or other individual arising from the
allegations of sexual harassment justifies removal, and provides the
respondent with notice and an opportunity to challenge the decision
immediately following the removal. This provision may not be construed
to modify any rights under the Individuals with Disabilities Education
Act, Section 504 of the Rehabilitation Act of 1973, or the Americans with
Disabilities Act.
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§106.44(d) Administrative leave.

Nothing in this subpart precludes a recipient from placing a non-
student employee respondent on administrative leave during the
pendency of a grievance process that complies with § 106.45. This
provision may not be construed to modify any rights under Section
504 of the Rehabilitation Act of 1973 or the Americans with
Disabilities Act.
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§ 106.45 Grievance process
for formal complaints of
sexual harassment.




§ 106.45(a) Discrimination on the basis of Senlfx“

A recipient’s treatment of a complainant or a respondent in
response to a formal complaint of sexual harassment may
constitute discrimination on the basis of sex under title IX.

109

45(b) Grievance process.

For the purpose of addressing formal complaints of sexual
harassment, a recipient’s grievance process must comply with the
requirements of this section. Any provisions, rules, or practices
other than those required by this section that a recipient adopts as
part of its grievance process for handling formal complaints of
sexual harassment as defined in § 106.30, must apply equally to
both parties.

110
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§ 106.45(b)(1)(i)

(1) Basic requirements for grievance process. A recipient’s grievance process
must—

(i) Treat complainants and respondents equitably by providing remedies to a
complainant where a determination of responsibility for sexual harassment
has been made against the respondent, and by following a grievance process
that complies with this section before the imposition of any disciplinary
sanctions or other actions that are not supportive measures as defined in §
106.30, against a respondent. Remedies must be designed to restore or
preserve equal access to the recipient’s education program or activity. Such
remedies may include the same individualized services described in § 106.30
as “supportive measures’; however, remedies need not be non-disciplinary or
non-punitive and need not avoid burdening the respondent;

§ 106.45(b)(1)(ii)

(ii) Require an objective evaluation of all relevant evidence—
including both inculpatory and exculpatory evidence— and provide
that credibility determinations may not be based on a person’s
status as a complainant, respondent, or witness;
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§ 106.45(b)(1)(iii)

§ 106.45(b)(1)(iii) Cont'd

(iii) Require that any individual designated by a recipient as a Title
IX Coordinator, investigator, decisionmaker, or any person
designated by a recipient to facilitate an informal resolution
process, not have a conflict of interest or bias for or against
complainants or respondents generally or an individual
complainant or respondent.

113

A recipient must ensure that Title IX Coordinators, investigators, decision-makers,
and any person who facilitates an informal resolution process, receive training on

« the definition of sexual harassment in § 106.30,
« the scope of the recipient’s education program or activity,

« how to conduct an investigation and grievance process including hearings, appeals,
and informal resolution processes, as applicable, and

« how to serve impartially, including by avoiding prejudgment of the facts at issue,
conflicts of interest, and bias. . . .

(bullets added)
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§ 106.45 (b)(1)(iii) Cont'd

(b)(1)(iv)

A recipient must ensure that decision-makers receive training on any technology to
be used at a live hearing and on issues of relevance of questions and evidence,

including when questions and evidence about the complail 's sexual predisposition

or prior sexual behavior are not relevant, as set forth in paragraph (b)(6) of this

(iv) Include a presumption that the respondent is not responsible )
for the alleged conduct until a determination regarding
responsibility is made at the conclusion of the grievance process;

section.

A recipient also must ensure that investigators receive training on issues of relevance
to create an investigative report that fairly summarizes relevant evidence, as set forth
in paragraph (b)(5)(vii) of this section.

Any materials used to train Title IX Coordil S, i s, decisi kers, and
any person who facilitates an informal resolution process, must not rely on sex
stereotypes and must promote impartial investigations and adjudications of formal
complaints of sexual harassment;

115 116
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§ 106.45(b)(1)(v) § 106.45(b)(1)(vi)

(v) Include reasonably prompt time frames for conclusion of the
grievance process, including reasonably prompt time frames for filing
and resolving appeals and informal resolution processes if the recipient
offers informal resolution processes, and a process that allows for the
temporary delay of the grievance process or the limited extension of
time frames for good cause with written notice to the complainant and
the respondent of the delay or extension and the reasons for the action.
Good cause may include considerations such as the absence of a party, a
party’s advisor, or a witness; concurrent law enforcement activity; or the
need for language assistance or accommodation of disabilities;

(vi) Describe the range of possible disciplinary sanctions and
remedies or list the possible disciplinary sanctions and remedies
that the recipient may implement following any determination of
responsibility;
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§ 106.45(b)(1)(vii)

§ 106.45(b)(1)(viii)

(viii) Include the procedures and permissible bases for the
complainant and respondent to appeal;

(vii) State whether the standard of evidence to be used to determine
responsibility is the preponderance of the evidence standard or the
clear and convincing evidence standard, apply the same standard
of evidence for formal complaints against students as for formal
complaints against employees, including faculty, and apply the
same standard of evidence to all formal complaints of sexual
harassment;
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§ 106.45(b)(1)(ix) L, § 106.45(b)(1)(x)

(ix) Describe the range of supportive measures available to = (x) Not require, allow, rely upon, or otherwise use questions or

complainants and respondents; and evidence that constitute, or seek disclosure of, information
protected under a legally recognized privilege, unless the person
holding such privilege has waived the privilege.
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§ 106.45(b)(2)(i) i § 106.45(b)(2)(i)(A)
(2) Notice of allegations— = (A) Notice of the recipient’s grievance process that complies with
(i) Upon receipt of a formal complaint, a recipient must provide the this section, including any informal resolution process.

following written notice to the parties who are known:
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§ 106.45(b)(2)(i)(B) § 106.45(b)(2)(ii)

(B) Notice of the allegations of sexual harassment potentially constituting sexual i) If in the course of an investigation, the recipient decides to
harassment as defined in § 106.30, including sufficient details known at the time and ( ) If ) . f g o P

with sufficient time to prepare a response before any initial interview. Sufficient investigate allegations about the complainant or respondent that
details include the identities of the parties involved in the incident, if known, the 0 ; 0 0

conduct allegedly constituting sexual nder § 106,30, and the date and are not included in the notice provided pursuant to paragraph

location of the alleged incident, if known. The written notice must include a statement (b)(2)(i)(B) of this section, the recipient must provide notice of the
that the respondent is presumed not responsible for the alleged conduct and that a P : : f ot

determination regarding responsibility is made at the conclugsion of the grievance additional a[[eg ations to the parties whose identities are known.
process. The written notice must inform the parties that they may have an advisor of

their choice, who may be, but is not required to be, an attorney, under paragraph

(b)(5)(iv) of this section, and may inspect and review evidence under paragraph

(b)(5)(vi) of this section. The written notice must inform the parties of any provision in

the recipient’s code of conduct that prohibits knowingly making false statements or

knowingly submitting false information during the grievance process.
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§ 106.45(b)(3)(i)

§ 106.45(b)(3)(ii)

(3) Dismissal of a formal complaint—

(i) The recipient must investigate the allegations in a formal complaint.
If the conduct alleged in the formal complaint would not constitute
sexual harassment as defined in § 106.30 even if proved, did not occur in
the recipient’s education program or activity, or did not occur against a
person in the United States, then the recipient must dismiss the formal
complaint with regard to that conduct for purposes of sexual harassment
under title IX or this part; such a dismissal does not preclude action
under another provision of the recipient’s code of conduct.

127

128

(i) The recipient may dismiss the formal complaint or any
allegations therein, if at any time during the investigation or
hearing: A complainant notifies the Title IX Coordinator in writing
that the complainant would like to withdraw the formal complaint
or any allegations therein; the respondent is no longer enrolled or
employed by the recipient; or specific circumstances prevent the
recipient from gathering evidence sufficient to reach a
determination as to the formal complaint or allegations therein.
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§ 106.45(b)(3)(iii)

(iii) Upon a dismissal required or permitted pursuant to paragraph
(b)(3)(i) or (b)(3)(ii) of this section, the recipient must promptly send
written notice of the dismissal and reason(s) therefor
simultaneously to the parties.

§ 106.45(b)(4)

st

T
e X _L:

(4) Consolidation of formal complaints. A recipient may consolidate’
formal complaints as to allegations of sexual harassment against
more than one respondent, or by more than one complainant
against one or more respondents, or by one party against the other
party, where the allegations of sexual harassment arise out of the
same facts or circumstances. Where a grievance process involves
more than one complainant or more than one respondent,
references in this section to the singular “party, ‘complainant,’ or
“respondent” include the plural, as applicable.
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§ 106.45(b)(5)

§ 106.45(b)(5)(i)

(5) Investigation of a formal complaint. When investigating a
formal complaint and throughout the grievance process, a recipient
must—

131
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(i) Ensure that the burden of proof and the burden of gathering evidencé
sufficient to reach a determination regarding responsibility rest on the
recipient and not on the parties provided that the recipient cannot
access, consider, disclose, or otherwise use a party’s records that are
made or maintained by a physician, psychiatrist, psychologist, or other
recognized professional or paraprofessional acting in the professional’s
or paraprofessional’s capacity, or assisting in that capacity, and which
are made and maintained in connection with the provision of treatment
to the party, unless the recipient obtains that party’s voluntary, written
consent to do so for a grievance process under this section (if a party is
not an ‘eligible student,” as defined in 34 CFR 99.3, then the recipient
must obtain the voluntary, written consent of a “parent;” as defined in 34
CFR 99.3);



§ 106.45(b)(5)(ii)

(i) Provide an equal opportunity for the parties to present
witnesses, including fact and expert witnesses, and other
inculpatory and exculpatory evidence;

133

§ 106.45(b)(5)(iii) e

134

wases

(iii) Not restrict the ability of either party to discuss the a[[egations
under investigation or to gather and present relevant evidence;
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§ 106.45(b)(5)(iv)

§ 106.45(b)(5)(v)

(iv) Provide the parties with the same opportunities to have others

present during any grievance proceeding, including the opportunity

to be accompanied to any related meeting or proceeding by the
advisor of their choice, who may be, but is not required to be, an

(v) Provide, to a party whose participation is invited or expected, :
written notice of the date, time, location, participants, and purpose
of all hearings, investigative interviews, or other meetings, with
sufficient time for the party to prepare to participate;

attorney, and not limit the choice or presence of advisor for either
the complainant or respondent in any meeting or grievance
proceeding; however, the recipient may establish restrictions
regarding the extent to which the advisor may participate in the
proceedings, as long as the restrictions apply equally to both
parties;
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§ 106.45(b)(5)(vi)

§ 106.45(b)(5)(vii)

(vi) Provide both parties an equal opportunity to inspect and review any
evidence obtained as part of the investigation that is directly related to the
allegations raised in a formal complaint, including the evidence upon which
the recipient does not intend to rely in reaching a determination regarding
responsibility and inculpatory or exculpatory evidence whether obtained from
a party or other source, so that each party can meaningfully respond to the
evidence prior to conclusion of the investigation. Prior to completion of the
investigative report, the recipient must send to each party and the party’s
advisor, if any, the evidence subject to inspection and review in an electronic
format or a hard copy, and the parties must have at least 10 days to submit a
written response, which the investigator will consider prior to completion of
the investigative report. The recipient must make all such evidence subject to
the parties’ inspection and review available at any hearing to give each party
equal opportunity to refer to such evidence during the hearing, including for
purposes of cross-examination; and
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(vii) Create an investigative report that fairly summarizes relevant :
evidence and, at least 10 days prior to a hearing (if a hearing is
required under this section or otherwise provided) or other time of
determination regarding responsibility, send to each party and the
party’s advisor, if any, the investigative report in an electronic
format or a hard copy, for their review and written response.



§

139

106.45(b)(6)(i)

(6) Hearings.

(i) For postsecondary institutions, the recipient’s grievance process
must provide for a live hearing. At the live hearing, the
decisionmaker(s) must permit each party’s advisor to ask the other
party and any witnesses all relevant questions and follow-up
questions, including those challenging credibility. Such cross-
examination at the live hearing must be conducted directly, orally,
and in real time by the party’s advisor of choice and never by a
party personally, notwithstanding the discretion of the recipient
under paragraph (b)(5)(iv) of this section to otherwise restrict the
extent to which advisors may participate in the proceedings.

§

140

106.45(b)(6)(i) Cont'd

At the request of either party, the recipient must provide for the live
hearing to occur with the parties located in separate rooms with
technology enabling the decision-maker(s) and parties to simultaneously
see and hear the party or the witness answering questions. Only relevant
cross-examination and other questions may be asked of a party or
witness. Before a complainant, respondent, or witness answers a cross-
examination or other question, the decision-maker(s) must first
determine whether the question is relevant and explain any decision to
exclude a question as not relevant. If a party does not have an advisor
present at the live hearing, the recipient must provide without fee or
charge to that party, an advisor of the recipient’s choice, who may be,
but is not required to be, an attorney, to conduct cross-examination on
behalf of that party.
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§

106.45(b)(6)(i) Cont'd

Questions and evidence about the complainant’s sexual predisposition oF

prior sexual behavior are not relevant, unless such questions and
evidence about the complainant’s prior sexual behavior are offered to
prove that someone other than the respondent committed the conduct
alleged by the complainant, or if the questions and evidence concern
specific incidents of the complainant’s prior sexual behavior with respect
to the respondent and are offered to prove consent. If a party or witness
does not submit to cross-examination at the live hearing, the decision-
maker(s) must not rely on any statement of that party or witness in
reaching a determination regarding responsibility; provided, however,
that the decision-maker(s) cannot draw an inference about the
determination regarding responsibility based solely on a party’s or
witness’s absence from the live hearing or refusal to answer cross-
examination or other questions.

§ 106.45(b)(6)(i) Contd

Live hearings pursuant to this paragraph may be conducted with
all parties physically present in the same geographic location or, at
the recipient’s discretion, any or all parties, witnesses, and other
participants may appear at the live hearing virtually, with
technology enabling participants simultaneously to see and hear
each other. Recipients must create an audio or audiovisual
recording, or transcript, of any live hearing and make it available to
the parties for inspection and review.
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§ 106.45(b)(7)(i)

143

(7) Determination regarding responsibility.

(i) The decision-maker(s), who cannot be the same person(s) as the
Title IX Coordinator or the investigator(s), must issue a written
determination regarding responsibility. To reach this determination,
the recipient must apply the standard of evidence described in
paragraph (b)(T)(vii) of this section.

§ 106.45(b)(7)(ii)(A)

144

(ii) The written determination must include—

(A) Identification of the allegations potentially constituting sexual
harassment as defined in § 106.30;



§ 106.45(b)(7)(ii)(B) \ § 106.45(b)(7)(ii)(C)

(B) A description of the procedural steps taken from the receipt of = (C) Findings of fact supporting the determination;
the formal complaint through the determination, including any

notifications to the parties, interviews with parties and witnesses,

site visits, methods used to gather other evidence, and hearings

held;
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§ 106.45(b)(7)(ii)(D) i § 106.45(b)(7)(ii)(E)
..
(D) Conclusions regarding the application of the recipient’s code of (E) A statement of, and rationale for, the result as to each
conduct to the facts; allegation, including a determination regarding responsibility, any

disciplinary sanctions the recipient imposes on the respondent, and
whether remedies designed to restore or preserve equal access to
the recipient’s education program or activity will be provided by the
recipient to the complainant; and
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§ 106.45(b)(7)(ii)(F) i § 106.45(b)(7)(iii)
% :
(F) The recipient’s procedures and permissible bases for the (iii) The recipient must provide the written determination to the
complainant and respondent to appeal. parties simultaneously. The determination regarding responsibility

becomes final either on the date that the recipient provides the
parties with the written determination of the result of the appeal, if
an appeal is filed, or if an appeal is not filed, the date on which an
appeal would no longer be considered timely.
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§ 106.45(b)(7)(iv) e § 106.45(b)(8)(i)

(iv) The Title IX Coordinator is responsible for effective (8) Appeals.

implementation of any remedies. (i) A recipient must offer both parties an appeal from a

determination regarding responsibility, and from a recipient’s
dismissal of a formal complaint or any allegations therein, on the
following bases:
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§ 106.45(b)(8)(i)(A-C) L, § 106.45(b)(8)(ii)
(A) Procedural irregularity that affected the outcome of the matter; (i) A recipient may offer an appeal equally to both parties on
(B) New evidence that was not reasonably available at the time the additional bases.

determination regarding responsibility or dismissal was made, that
could affect the outcome of the matter; and

(C) The Title IX Coordinator, investigator(s), or decision-maker(s)
had a conflict of interest or bias for or against complainants or
respondents generally or the individual complainant or respondent
that affected the outcome of the matter.
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§ 106.45(b)(8)(iii)(A-F) § 106.45(b)(9)

(iii) As to all appeals, the recipient must: - (9) Informal resolution. A recipient may not require as a condition of
(A) Notify the other party in writing when an appeal is filed and implement enrollment or continuing enrollment, or employment or continuing

appeal procedures equally for both parties; employment, or enjoyment of any other right, waiver of the right to an

(B) Ensure that the decision-maker(s) for the appeal is not the same person as investigation and adiudication of formal complaints of sexual
the decision-maker(s) that reached the determination regarding responsibility g J f 1 P f

or dismissal, the investigator(s), or the Title X Coordinator; harassment consistent with this section. Similarly, a recipient may not
(C) Ensure that the decision-maker(s) for the appeal complies with the require the parties to participate in an informal resolution process under
standards set forth in paragraph (b)(1)(iii) of this section; this section and may not offer an informal resolution process unless a
(D) Give both parties a reasonable, equal opportunity to submit a written formal complaint is filed. However, at any time prior to reaching a
statement in support of, or challenging, the outcome; determination regarding responsibility the recipient may facilitate an

(E) Issue a written decision describing the result of the appeal and the informal resolution process, such as mediation, that does not involve a

rationale for the result; and

full investigation and adjudication, provided that the recipient—
(F) Provide the written decision simultaneously to both parties.
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§ 106.45(b)(9)(i)

§ 106.45(b)(9)(ii-iii)

(i) Provides to the parties a written notice disclosing: The
allegations, the requirements of the informal resolution process
including the circumstances under which it precludes the parties
from resuming a formal complaint arising from the same
allegations, provided, however, that at any time prior to agreeing to
a resolution, any party has the right to withdraw from the informal
resolution process and resume the grievance process with respect to
the formal complaint, and any consequences resulting from
participating in the informal resolution process, including the
records that will be maintained or could be shared;
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(i) Obtains the parties’ voluntary, written consent to the informal ¢
resolution process; and

(iii) Does not offer or facilitate an informal resolution process to
resolve allegations that an employee sexually harassed a student.

©NASPA/Hierophant Enterprises, Inc, 2020. Copyrighted material. Express permission to post this
material on Northeast Community College’s website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities of
higher education, for their own training purposes for any reason. Use of this material for proprietary
reasons, except by the original author(s), is strictly prohibited.

§ 106.45(b)(10)(i)(A)

§ 106.45(b)(10)(i)(B-D)

(10) Recordkeeping.

() A recipient must maintain for a period of seven years records
of—

(A) Each sexual harassment investigation including any
determination regarding responsibility and any audio or
audiovisual recording or transcript required under
paragraph (b)(6)(i) of this section, any disciplinary sanctions
imposed on the respondent, and any remedies provided to
the complainant designed to restore or preserve equal
access to the recipient’s education program or activity;

(B) Any appeal and the result therefrom;
(C) Any informal resolution and the result therefrom; and

(D) All materials used to train Title IX Coordinators, investigators,
decisionmakers, and any person who facilitates an informal
resolution process. A recipient must make these training materials
publicly available on its website, or if the recipient does not
maintain a website the recipient must make these materials
available upon request for inspection by members of the public.
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§ 106.45(b)(10)(ii)

(ii) For each response required under § 106.44, a recipient must create,

and maintain for a period of seven years, records of any actions,
including any supportive measures, taken in response to a report or
formal complaint of sexual harassment. In each instance, the recipient
must document the basis for its conclusion that its response was not
deliberately indifferent, and document that it has taken measures
designed to restore or preserve equal access to the recipient’s education
program or activity. If a recipient does not provide a complainant with
supportive measures, then the recipient must document the reasons why
such a response was not clearly unreasonable in light of the known
circumstances. The documentation of certain bases or measures does not
limit the recipient in the future from providing additional explanations
or detailing additional measures taken.
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§ 106.71 Retaliation.



§ 106.71(a)

§ 106.71(a) Contd

(a) Retaliation prohibited. No recipient or other person may intimidate,
threaten, coerce, or discriminate against any individual for the purpose
of interfering with any right or privilege secured by title IX or this part, or
because the individual has made a report or complaint, testified,
assisted, or participated or refused to participate in any manner in an
investigation, proceeding, or hearing under this part. Intimidation,
threats, coercion, or discrimination, including charges against an
individual for code of conduct violations that do not involve sex
discrimination or sexual harassment, but arise out of the same facts or
circumstances as a report or complaint of sex discrimination, or a report
or formal complaint of sexual harassment, for the purpose of interfering
with any right or privilege secured by title IX or this part, constitutes
retaliation.
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The recipient must keep confidential the identity of any individual who -
has made a report or complaint of sex discrimination, including any
individual who has made a report or filed a formal complaint of sexual
harassment, any complainant, any individual who has been reported to
be the perpetrator of sex discrimination, any respondent, and any
witness, except as may be permitted by the FERPA statute, 20 U.S.C.
12329, or FERPA regulations, 34 CFR part 99, or as required by law, or to
carry out the purposes of 34 CFR part 106, including the conduct of any
investigation, hearing, or judicial proceeding arising thereunder.
Complaints alleging retaliation may be filed according to the grievance
procedures for sex discrimination required to be adopted under §
106.8(c).
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§ 106.71(b)(1)

§106.71(b)(2)

(b) Specific circumstances.

(1) The exercise of rights protected under the First Amendment
does not constitute retaliation prohibited under paragraph (a) of
this section.

(2) Charging an individual with a code of conduct violation for
making a materially false statement in bad faith in the course of a
grievance proceeding under this part does not constitute retaliation
prohibited under paragraph (a) of this section, provided, however,
that a determination regarding responsibility, alone, is not
sufficient to conclude that any party made a materially false
statement in bad faith.
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Final Thoughts

« We will talk further about how to operationalize the regulations
and about bias, impartiality, etc. in the Developing Policies,
Procedures and Practices module and in the live session on Title
IX Grievance Procedures/Sexual Misconduct Procedures.

« We will discuss “tuning” in depth in subsequent modules.

« You now have the legal foundations to take the next step in the
program!
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Thank You!

Assessment to follow...
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Overview of Key Compliance
Laws
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Government Funding Requires Compliance Title IX
& I

b) B i i i i hat— A
(b) By entering into a program participation agreement, an institution agrees that Education Amendments of 1972
(1} It will comply with all statutory provisions of or applicable to Title IV of the HEA, all Discrimination on the basis of sex

applicable regulatory provisions prescribed under that statutory authority, and all applicable
special arrangements, agreements, and limitations entered into under the authority of statutes A0S, He
applicable to Title IV of the HEA, including the requirement that the institution will use funds it 34 C.FR. 106
receives under any Title IV, HEA program and any interest or other earnings thereon, solely for
the purposes specified in and in accordance with that prograrm; Office of Civil Rights

20U.5.C.§1094

34CFR.§668.14
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Title IX

Title IX Regulatory Requirements \nlrxu
Old Regulations New Regulations

« July 21,1974 « August 14, 2020

« Notice of Non-Discrimination + Trained Coordinators, Decision-
Makers, & Investigators

No person in the United States shall, on the basis of sex, be excluded from
participation in, be denied the benefits of, or be subjected to discrimination
under any education program or activity receiving Federal financial assistance,
except that:

* Responsible Employee
* Grievance Procedure
+ Admissions & Recruitment

« Defines Sexual Harassment

« Mandatory Dismissal of certain
Claims

« Education . . -
« Live Hearing — Cross Examination

* Empl
mployment « Retaliation Prohibited

« Title VI Procedures
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Title VI

Civil Rights Act of 1964

Race, Color, National Origin
- J No person in the United States shall, on the
Title VI Statute =42 U.5.C. 2000 ground of race, color, or national origin, be ex-
e Regulations = 34 C.F.R. 100 cluded from participation in, be denied the bene-
) P fits of, or be subjected to discrimination under
Office of Civil Rights tord vy "
any program or activity receiving Federal finan-
cial assistance.
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» Civil Rights Act of 1964

AaalfiEtiEm 2, Published Notice b i + Equal Employment Opportunity
zzsurance of Non- Data Review Title VII Act of 1972
S e + Unlawful Employment Practices

* 42 US.C. 2000e
OCR Retaliation Termination of « 29 C.FR. 1600
Investigations Prohibited Federal Funding .
+ Equal Employment Opportunity
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Title VII i Title VIl Regulatory Requirements

Unlawful Employment

(a) Emplayer practices .
Practices:

 Hiring / Firing / Otherwise Race, color, religion, sex,

(1) to fail or refuse to hire o to discharge any individual, or otherwise to discriminate against any individual with respect to his « Segregate -> Deprive national origin
‘compensation, terms, conditions, or privileges of employment, because of such individual's race, color, religion, sex, or national origin; Employment Opportunities
or (training programs)

2)tolimit, segregate, or elassify his employees or applicants for employment in any way which would deprive or tend to deprive any
indlvidual of i loyee, because of such individual's race,
color, religion, sex, or national arigin.

Disparate Impact Retaliation Prohibited
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Clery Act

« Higher Education Act of 1965
« Crime Awareness and Campus Security Act of

() Disclosure of campus security policy and campus crime statistics

C I er 1990 (1) Each eligible institution participating in any program under this subchapter and part C of
y « Jeanne Clery Disclosure of Campus Security subchapter T of chapter 34 of title 42, other than a foreign institution of higher education, shall on
ACt/VAWA Policy and Campus Crime Statistics Act August 1, 1991, begin to collect the following information with respect to campus crime statistics
« Violence Against Women Reauthorization Act of and campus security policies of that institution, and beginning September 1, 1992, and each year
2013 thereafter, prepare, publish, and distril throu, iate publi or mailings, to all
. . . current students and employees, and to any applicant for enrollment or employment upon request, an
+ Crime Reporting/Policy annual security report containing at least the following information with respect to the campus
* 20 US.C. 1092 security policies and campus crime statistics of that institution:
* 34 CFR 66846
« Department of Education
187 188
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Clery Act Regulatory Requirements

* Rehabilitation Act of 1973

* Americans with Disabilities Act
of 1990

+ ADA Amendments 2008
« Discrimination on the basis of

ADA & 504 . disability

RA ->29US.C. 794
* RA->34CFR 104
* ADA -> 42 US.C. 126
« ADA lI-> 28 CFR. 35
« ADA Il -> 28 CFR. 36

« Department of Education &/or
EEOC

SAerl:l:iatl Gl Geograph G2
Y Definitions grapny Statistics
Report
Timely Emergency Retaliation
Warning Notification Prohibited
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Regulatory Application

— Qua“ﬁed =
o Title 1 = Employment Practices

o Title 2 = Public Schools . .
. . . . Designated Grievance
o Title 3 = Public Accommodation -> Private Schools Employee Procedures « General

— -
Interactive Process

Technical Reasonable
Requirements Accommodation

Di

o All Federal Funding Recipients
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Equal Opportunity Administration Intersects with Civil Rights
laws; General Observations

Not a seamless web

Multiple laws triggered by one incident Intersections with Title IX

Primacy?

Role of Counsel

Specific considerations...
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N
\ Title VI & Title IX
dllb

Language of Title VI & Title IX

No person in the United States shall, on the
ground of race, color, or national origin, be ex-
cluded from participation in, be denied the bene-
fits of, or be subjected to discrimination under
any program or activity receiving Federal finan-
cial assistance.

No person in the United States shall, on the basis of sex, be excluded from
participation in, be denied the benefits of, or be subjected to discrimination
under any education program or activity receiving Federal financial assistance,
except that:
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Key Title VI & Title IX Case
Canno Univ. of Chicago, 441 U.S. 677 (1979) i

Crcsomcsoer [
Female student rejected admission to Private Medical Schools. T
Schools received federal funding. M An a |y5 IS 7

Tltle IX -> Tltle Vl  Support for & Arguments against

* Article 1, Section 8, Clause 1

[ Reliance on Title IV Case Law —

Does Title IX contain an Implied Private cause of action (COA)? « Bossier Parish School Board v, Lemon,
370 F.2d 847, 852 (CA5 1967)

Excluded from participation b/c of
her sex &
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Title VI Violations in Title IX Proceedings Paralleled Court Enforcement

Alexander v. Sandoval, 532 U.S. 275 (2001)
->Cannon

Additionally, the Department will not tolerate discrimination on the basis of race,

color, or national origin, which is prohibited under Title V1. If any recipient  Title VI IPCOA
discriminates against any person involved in a Title IX proceeding on the basis of

that person's race, color, or national origin, then the Department will address
such discrimination under Title VI and its implementing regulations, in addition Fennell v. Marion Indep. Sch. Dist., 804 F.3d 398 (5 Cir. App.
to such discrimination potentially constituting bias prohibited under § 106.45(b) 10/13/2015)

(1)(iii) of these final regulations.

* Title VI Deliberate Indifference
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Interpretation

Title VIl & Title IXcroravon Interpretation

Circuit Splits

Bostock
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g

Title VI standards applied to Title IX e
§ 0

Supreme Court Considers Title VII & Title IX nlrxu
L

Quid Pro Quo = (1) subject to unwelcome

sexual advances by a supervisor or teacher Hostile Environment = subjected to 1)

and (2) re_acﬁon to these advances_ unwelcome §exv|:|alad\_lances 2) so "se_vere 1) Eranklin v. Gwinnett County Public SChOOlS, 503 U.S. 60 (1992)
affected tangible aspects of compensation, or pervasive" that it 3) altered their
oo et or eeeatonal i AT G e @ 2) Gebser v. Lago Vista Indep. School Dist., 524 U.S. 274 (1998)
* In rebuttal, the defendant may show that * In response, the defendant may show 3) Davis v. Monroe COUI’]tV Bd- Of Ed-' 526 US. 629 (1 999)
the behavior complained of either 1) did 1) that the events did not take place or .
not take place or 2) that it did not affect 2) that they were isolated or genuinely * Reaffirms Cannon
a tangible aspect of the plaintiff's trivial. . . . .
employment or education. e« Court must Determine whether conduct * Severe, pervasive, & obJectlver offensive
was Unwelcomed (physical gestures & . .
verbal expressions) = Perspective . T|t|e Vil T|t|e IX
Dilemma
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Sexual Harassment Defined — Agencies

Supreme Court Compare & Contrast Civil Rights Statutes ;ITLE
o X 7

« Title IX & Title VI
EEOC Title VIl Sexual Harassment:

- Contractual
Unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of a
- Aimed at proh|b|t|ng discrimination in FFP. sexual nature constitute sexual harassment when this conduct explicitly or implicitly affects an
individual's employment, unreasonably interferes with an individual's work performance, or
. Contrast thOSe to Tltle \Yili creates an intimidating, hostile, or offensive work environment.
. o DOE Sexual Harassment:

- - - OUtrlght Prohibition « Sexual harassment -> unwelcome conduct of a sexual nature.

- Aimed at compensating victims « Sexual Violence -> physical sexual acts perpetrated against a person’s will or where a person is
incapable of giving consent
« Title IX Administrative Enforcement requires « Gender Based Harassment -> is unwelcome conduct based on a student's actual or perceived

sex.

Actual Notice.
- Court Rejects Title VIl Knowledge Theories
205 206
©NASPA/Hierophant Enterprises, Inc, 2020. Copyrighted material. Express permission to post this
material on Northeast Community College’s website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities of
higher education, for their own training purposes for any reason. Use of this material for proprietary
reasons, except by the original author(s), is strictly prohibited.

New Title IX Regulations: Sexual Harassment Standard

(1) An employee of the recipient conditioning the provision of an aid,
benefit, or service of the recipient on an individual's participation in
unwelcome sexual conduct;

(2) Unwelcome conduct determined by a reasonable person to be so
severe, pervasive, and objectively offensive that it effectively denies a
person equal access to the recipient's education program or activity; or
(3) “Sexual assault” as defined in 20 U.S.C. 1092(f)(6)(A)(v), “dating
violence” as defined in 34 U.S.C. 12291(a)(10), "domestic violence” as
defined in 34 U.S.C. 12291(a)(8), or “stalking” as defined in 34 U.S.C.
12291(a)(30).

Retaliation

Jackson v. Birmingham Bd. Of Educ., 544 U.S. 167 (2005)
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Title VII Used for Title IX Retaliation

McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973)

Establishes a 3 Step Burden Shifting Process:
1. Plaintiff establishes a Prima Facia case of discrimination

« Title IX's private right of action "(1) Person engaged in protected conduct; (2) Person was subjected
Jackson encompasses claims of retaliation to an adverse employment action; and (3) the adverse employment
e . P action is causally linked to the protected conduct.”
Holdin against an individual because he
Holding h lained about 2. Defendant must articulate a legitimate, non-discriminatory reason
.aS c.orpr a.me about sex for the adverse action
discrimination. 3. Plaintiff must show by a preponderance of the evidence that the

* No Specific Title IX Retaliation Test defendant’s proffered reason is pretextual and that the actual reason
for the adverse employment action is discriminatory.”
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Bostock Implications

A L
Title VII v. Title IX - Circuit Split BT Alito Dissent
L Gorsuch :
Discrimination -> Title IX

Lakoski v. James, 66 Doe v. Mercy Catholic ¢ Sexual © Mzt ol CLER T &3

F.3d 751 (5 Cir. App. Med. Ctr., 850 F.3d 545 e B Locker Room
10/3/1995) (3 Cir. App. 3/7/2017) outside of * Women’s
* Gender Title VII Sports
Identity * Housing

Bostockv. Clayton County, 590 US. ___ (2020)
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New Title IX Regulations

Definitions -> VAWA/Save

Clery Act/VAWA & Title IX Off Campus Application

Clery # Title IX
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Clery Act in Court

* 20 U. S. C. 1092(f)(14)(A)

* Doe v. Vanderbilt Univ., 2019 WL 4748310 (USDCT MD Tenn. 9/30/2019) (No Clery
COA)

« Karasek v. Regents of the Univ. of Cal., 956 F.3d 1093 (9CA 4/20/20)

s Clery Act Agency Enforcement

(A) Nothing in this subsection may be construed to—

(i) create a cause of action against any institution of higher education or any employee of such an
institution far any civil liability; er

(i) establish any standard of care.

(B) Notwithstanding any other provision of law, evidence regarding compliance or noncompliance with this
subsection shall not be admissible as evidence in any proceeding of any court, agency, board, or other
entity, except with respect to an action to enforce this subsection.
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Michigan State University Michigan State University — Clery & Title IX

+ Finding #1: Failure to Properly Classify Reported Incidents and Disclose Crime Statistics « Make substantial changes to the University's Title IX procedures and ensure that certain officials recuse

« Finding #2: Failure to Issue Timely Warnings in Accordance with Federal Regulations themselves from Title IX matters;

+ Finding #3: Failure to Identify and Notify Campus Security Authorities and to Establish an Adequate « Take remedial actions to address the impact of the sexual misconduct by Nassar and Strampel on
System for Collecting Crimes Statistics from all Required Sources students, faculty and other staff within the College, the Sports Medicine Clinic, and related facilities,

= Finding #4: Lack of Administrative Capability programs and services;

» Provide a process for those victims of Dr. Nassar, who have not otherwise had an opportunity to seek

« Employ an independent Clery Compliance Officer, who will report to a high-level executive; remedy, to come forward and seek remedies to which they might be entitied;

« Establish a new Clery C« i Ci ittee that includes ion from more than 20 offices that + Review the actions of current and former employees of the University who had notice but who failed to
play a role in campus safety, crime fire safety, and abuse take appropriate action in response to reports of sexual misconduct by Nassar or Strampel and consider
prevention; and appropriate sanctions against those employees;

« Create a system of protective measures and expanded reporting to better ensure the safety of its student- * Address the campus climate around issues of sexual harassment and sexual violence, strengthen staff
athletes in both i iate and athletic Similar steps will be taken to better training, and assess the need for additional student services; and
ensure the safety of minor children who participate in camps or other youth programs that are sponsored « Exercise adequate Title IX oversight of the University's youth programs by notifying Youth Program
by the University or that are held on its properties. participants of its Title IX gri and that the apply to Youth Programs.
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University of North Carolina

Florida Tech — Under Investigation e

e mpus MO
Finding #1: Lack of Administrative Capability 6 g Ot oty Compie
Finding #2: Failure to Properly Define the Campus/Clery Geography ...............ccocceuuvmninsccines 13 Worde/Non-Heglgent Mansiaughter r 0 v

o 5L . N Negigent Marslaughter 0 [ )
Finding #3: Failure to Issue Timely Wi 17 = |
Finding #4: Failure to Properly Compile and Disclose Crime Statistics .........ccc..vmmmienns (]

2 Sex Ofense: Forling
Sex Offonsa: Incest
Finding #5: Discrepancies between the Crime Statistics Included in the ASR and the Data
Submitted to the Campus Safety and Security Data Analysis Cutting Tool......... 32

Finding #6: Failure to Collect Campus Crime Information from All Required Sources......... 34

0
0
0
[}

Finding #7: Failure to Follow Institutional Policy in a Case of an Alleged Sex Offense....... 44 Murdze/Hon Negligent Mansiaughter | o [ 0 o
Finding #8: Failure to Disclose Accurate and Complete Disciplinary Referral Statistics - g i - g 0 g g

Failure to Retain Records Needed to Sub iate Clery Act C ;
Finding #9: Failure to Include Required Information in the Annual Fire Safety Reports.

eloaa
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Digital Hearings

ADA/504 & Title IX Accommodations summary of Investigators
in Discipline Reports

Rossley v. Drake University, 342
F. Supp. 3d 904 (S.D. lowa 2018)
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Conduct Hearing Considerations

’— Involved Officers -> Bias? —‘

e  'mmediate Threat in Hearing

Legal Intersection Considerations

* Emergency Response

s Granted Accommodations —

* In Person
* Digital
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Final Considerations & Takeaways

Title IX .
Hearing Multiple laws Courts vs

i 1
T & regulations Agency Thank you:

Clear Policy Practical Assessment to follow...
Answers? Revisions Application
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& NASPA. This Module is Designed for:

Student Affairs Administrators
in Higher Education

Trends in Title IX Case Law WASA4 ¥ .

& Related State Legal ! | \ Title IX

Mandates e X / "&E . | Coordinator
& , af

Track

Jake Sapp G ceR
Deputy Title IX Coordinator
Austin College
Copyrighted material. May not be
reproduced without permission.
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Material Acknowledgements

Sensitive
Competing information .
Narratives of Law covering Sexual Overview of

Assault presentation

. Federal
Sharing the law, Law Trends
Not my Personal ' ‘

Opinions StateLaw

Compliance

Trends
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The United States
Federal Courts

Supreme Court
United States Supreme Court

Appellate courts
U.S. Courts of Appeals (12 regional

Federal Court Structure & e e A e

N U m berS Federal Circuit)

Trial courts

US. District Courts (94 judicial districts
and the U.S. bankruptcy courts)

U.S. Court of International Trade

U.S. Court of Federal Claims
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https://www.uscourts.gov/sites/default/files/u.s._federal_courts_circuit_map_1.pdf

Seriesl

Inception —
2011 DCL
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Series1

Supreme Court Precedent

EVOLUTION EXPANSION
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North Haven -> Employees covered
. Bl - siudent Due Process® Expan5|on Franklin -> Money damages available
Evolution —
Gebser -> Teacher harasses student
T Davis -> Student harasses student
What Process is Due? Jackson -> Retaliation Prohibited
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Title IX - 1681 :
& H
(a) PROHIBITION AGAINST DISCRIMINATION; EXCEPTIONS No person in the United States shall, on the
basis of sex, be excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any education program or activity receiving Federal financial assistance,

except that: (b) disparate
benefits; statistical evidence of imbalance

receipt of Federal

(c)“Educational institution” defined

(1)Classes of educationalinstitutions subject to prohibition
ionalinstituti i in admissions

Federal Law Trends Y
(Pub. L. 92-318, title IX, § 901, June 23,

i i 1972, 86 Stat. 373; Pub. L. 93-568,
tenets §3(a), Dec. 31,1974, 88 Stat. 1862; Pub. L.
i institutic ining indivi il i 94-482, title IV, § 412(a), Oct. 12, 1976, 90

merchantmarine Stat. 2234; Pub. L. 96-88, title IIl, § 301(a)(1),
[ title V, § 507, Oct. 17, 1979, 93 Stat. 677,
poley. . - . - 692; Pub. L. 99-514,§ 2, Oct. 22, 1986, 100

Stat. 2095.)

(7)Boy or Girl conferences

il i i in “beauty” pageants
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Recognized Sex Discrimination COA |x

Deliberate
Indifference

Selective
Enforcement

Retaliation

Inequity in
Athletics Claim

42 U.5.C.1983 —
Due Process &
Equal Protection

Erroneous
Outcome

Pre-Assault

Circuit Splits

Deliberate Indifference

Plausible Inference
Pre-Assault claim

Employees & Title IX
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Gebser — Teacher on Student Deliberate Indifference\z- e |,

=

* "We think, moreover, that the response must
amount to deliberate indifference to discrimination.”

« Damages remedy requires: An Appropriate person
has Actual Knowledge & fails to adequately
respond.

= App. Person: an official who at a minimum has
authority to address the alleged discrimination and
to institute corrective measures on the recipient's
behalf

* Actual Knowledge: Not constructive knowledge or
should have known standard.

The Principal only had knowledge of inappropriate

comments made in class. Fired when discovered

sexual relationship.

246

Davis — Student on Student Deliberate Indifference

1) Respondentis a Federal Funding Recipient

2) Appropriate Official has

3) Actual Knowledge of misconduct

4) Misconductis so Severe, Pervasive, and Objectively Offensive

5) That it can be said to deprive the victims of access to the educational opportunities or
benefits provided by the school &,

6) Recipient'sresponse to the harassment or lack thereof is clearly unreasonable in light of
the known circumstances.

7) Damages liability is limited to circumstances wherein the recipient exercises substantial

control over both the harasser and the context in which the known harassment occurs. Only

then can the recipient be said to "expose"” its students to harassment or "cause”

them to undergo it "under" the recipient's programs.


https://www.law.cornell.edu/rio/citation/Pub._L._92-318
https://www.law.cornell.edu/rio/citation/86_Stat._373
https://www.law.cornell.edu/rio/citation/Pub._L._93-568
https://www.law.cornell.edu/rio/citation/88_Stat._1862
https://www.law.cornell.edu/rio/citation/Pub._L._94-482
https://www.law.cornell.edu/rio/citation/90_Stat._2234
https://www.law.cornell.edu/rio/citation/Pub._L._96-88
https://www.law.cornell.edu/rio/citation/93_Stat._677
https://www.law.cornell.edu/rio/citation/Pub._L._99-514
https://www.law.cornell.edu/rio/citation/100_Stat._2095

Deliberate Indifference

Supreme Court (Gebser & Davis)

Farmer v. Kansas State Univ.,
918 F.3d 1094 (10th Cir. 2019)

“That is, the deliberate indifference must, at a minimum, "cause [students] to
undergo" harassment or "make them liable or vulnerable" to it.” — Davis

Circuit Split (Farmer v. Kollaritsch)
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Student 1 |x Student 2

* Party off campus - Blacked out

Parties = Farmer, Weckhorst, University of Kansas + Raped in front of 15 students = recorded & posted online

« Taken to Fraternity House ‘sleep room’ & Raped by another fraternity member.

Farmer = Alcohol // Alleged consensual sex, Male left, another male hiding in + Reported to KSU Women's center, police, IFC
closet then raped her.
+ No disciplinary action taken
« Afraid to be on campus & see attacker: grades fell & lost scholarship,
Reported to police & school CARE center// Not informed about T9 . N "
SREEEERRREE e center// Not informed abou symptoms of PTSD, distanced herself from friends and family.

Fear of running into attacker caused her to: miss class, seclude from friends,
m extracurricular activities, depression, excessive sleep, excessive

dnnkl slitting wrists.
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Court's Analysis

DISpute « Davis: Random House Dictionary definition of "subject" to include, "to
make liable . .. ; lay open; expose.”
« KSU = further actual incidents of sexual harassment required. CT = this

What harm must N
runs counter to purpose of Title IX

plaintiffs allege that KSU's argument = R S —
KSU's deliberate further Sexual V ey

indifference cavsed harassment required vulnerable Is enough « CT = cites to 4 USDCT cases & 11t Cir Williams v. Bd of Regents = specific
them? action taken by survivors that have deprived them educational
opportunities. Further Harassment required, but what is the Further
Harassment?

« Acknowledge that Courts look at Further Harassment
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Holding

« Plaintiffs can state a viable Title IX

claim for student-on-student Kollaritsch v. Michigan State Univ. Bd. of
\ harassment by lleging that the Trustees, 944 F.3d 613 (6th Cir. 2019)
unding recipient's deliberate
indifference caused them to be
\ “vulnerable to" further harassment
without requiring an allegation of

subsequent actual sexual harassment.

-  Reasonable Fear Warning
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Dispute

2) Meaning of
Severe, Pervasive,
& Objectively
Offensive.

1) Is Further
Actionable
Conduct required?
What is it?

1) Kollaritsch (reported
sexual assault, investigati
no contact order issued, saw
each other on campus 9
times, reported retaliation,
investigated, lawsuit filed)

2) Gross {reported sexual 3) Jane Roe 1 (reported

sexual assault, investigation,
insufficient evidence, male
student withdrew from

expulsion, new investigation
(lawyers) overturned 0G
decision, reinstated, lawsuit
filed)

college, lawsuit filed)
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wASEs,

Courts Analysis — Walkthrough of Each Davis Element' e
", 5

« Davis = 2 parts

1) Actionable Harassment -> Non-Consensual

¢ = Requires further harassment

e = Must NOT require further harassment

= 1) Severe, 2) Pervasive, and 3) Objectively Offensive
2) Deliberate Indifference
= 1) Knowledge, 2) Act, 3) Injury, 4) Causation
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Severe e Pervasive

Systematic Davis - single

“simple acts of teasing / Multiple incidents of

More than juvenile o
and name-calling" are not

"It is not enough to
show..that a student has
been teased or called

offensive names."

behavior among students
that is antagonistic, non-
consensual, and crass.

harassment; one incident falls

incident of harassment

is not enough. Short

enough, "even where
these comments target
differences in gender."
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Objectively Offensive . |x Knowledge

* "Knowledge" = Actual Knowledge of an incident of actionable :
sexual harassment

“Behavior that would be offensive to a reasonable person under the * Rejects Constructive Knowledge
circumstances” . .
» Knowledge -> Action taken Connection

Constellation of surrounding circumstances, expectations, and relationships.
Ages of the harasser and the victim and the number of i

The victim's perceptions are not determinative.
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01 02 03

“Clearly Control over the s icti Deprivation of 1) Inability "to More than Emotional
unreasonable in alleged harassment me victim "access to the concentrate on her harm
requirement

light of the known & authority to take educational studies"
circumstances," remedial action opportunities or
benefits provided by
the school,”

2) Fear of attending
school

3) Suicide note
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Causation Kollaritsch Deliberate Indifference Holding
g

« "[T]he deliberate indifference must, at a minimum, cause students to

undergo harassment or make them liable or vulnerable to it.” Plaintiff must plead, and ultimately prove:

1) An incident of actionable sexual harassment,
2) School's actual knowledge of it,
3) Some further incident of actionable sexual harassment,

4) The further actionable harassment (3) would not have happened

« Post notice harassment presumption but for the objective unreasonableness (deliberate indifference) of the
+ Cormier, 29 Yale JL. & Feminism at 23-24 schools response, )

5) The Title IX injury is attributable to the post-actual-knowledge
further harassment.

* "But for" Test
* Plaintiffs = Vulnerability alone misreading

« Correct Reading of Davis: Commission or Omission
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Concurrence

* Subject to = Experienced harm

« If a person can be "subjected to harassment" without experiencing any

harassment as a result of the defendant's conduct, then a person can also be Erro neous Outcome &
"subjected to discrimination” without experiencing any discrimination as well. .
And that surely can't be right. Se | eCt ve E nfO rceme nt

« Exclude = Blocked # more likely to not get
« Spending clause legislation — Pennhurst
« Davis = Narrow holding

« Liability Examples
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Yusuf v. Vassar Coll., 35 F.3d 709 (2d Cir. 1994)

[ Relation to Title VI & Title VIl & Equal Protection
Albert v. Carovano, 851 F.2d 561 (2d Cir. 1988)
Burt v. City of New York, 156 F.2d 791 (2d Cir. 1946)
Tit I e IX Snowden v. Hughes, 321 U.S. 1(1944)

* Yusuf a Bengali male = student at Vassar
« Attacked by student roommate = drunk white male.

« Roommate's girlfriend retaliated by bringing sexual harassment charges.

e 9 Erroneous il K s mpsidonof Unversty discilne wher gender 3
« Notice Deficiencies motivating factor In the decision t
* Hearing Deficiencies Outcome &
* Yusuf Suspended for 1 semester. SeIeCtlve Erroneous Outcome = Innocent and wrongly
« Alleged Violations of 42 USC 1981 & Title IX Enfo rcement found to have committed the offense.

Selective Enforcement = Regardless of the
student's guilt or innocence, the severity of the
penalty and/or the decision to initiate the
proceeding was affected by gender.
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|||. Statistical Evidence

A) Statements by members of the

disciplinary tribunal, statements by

pertinent university officials, or patterns Doe V.
of decision-making that also tend to show - .

PrOVing the influence of gender. Miami, 882

'ﬂ‘. Attorney Affidavit

Gender Bias F.3d 579 (6th .

B) The allegation that males invariably Cir. 201 8) “ Eateicgsndenbateiliesbonloking
lose when charged with sexual
harassment at Vassar provides a verifiable
causal connection similar to the use of ‘))) RO VS
statistical evidence in an employment !
case.

271 272

©NASPA/Hierophant Enterprises, Inc, 2020. Copyrighted material. Express permission to post this
material on Northeast Community College’s website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities of
higher education, for their own training purposes for any reason. Use of this material for proprietary
reasons, except by the original author(s), is strictly prohibited.

2020 U.S. App. LEXIS 20226

« Intoxication v. incapacitation
* (1) cast some articulable doubt on the accuracy of the
disciplinary proceeding's outcome, and .
* (2) demonstrate a particularized causal connection between the . Tltle IX
flawed outcome and sex discrimination. Pla usil ble | nfe rence Sta nda rd

* "When the degree of doubt passes from “articulable” to grave,
the merits of the decision itself, as a matter of common sense,
can support an inference of sex bias.”

« Expands Erroneous Outcome pt 2 Considerations
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Doe v. Purdue Univ., 928 F.3d 652 (7th Cir. 2019)

[}
[ Due Process & Title IX —

Doe V. * Legally Protected Entitlement?
_ * Contract

53 Faa655
[ Fundamentally Unfair Procedures ]
928 F.3d 652 . Implied Private

H * ("[Flairness can rarely be obtained by Cause of Action ->
(7th Cl I. secret, one-sided determination of facts

Erroneous Outcome Deliberate
& Selective Indifference -> Doe
Enforcement -> v. Miami Univ., 882

20 1 9) decisive of rights.”) Joint Anti-Fascist Gelixsar Yusuf F.3d 579 (6CA 2018)

Refugee Comm. v. McGrath, 341 U.S. 123
(1951) (Frankfurter Concurring)

* Failure to examine Jane Roe -> No
Impeachment
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7t Circuit Splits from all other circuits

Credited Jane

« "We see no need to superimpose doctrinal tests on the statute. All of Roe w/o ever Refused to
these categories simply describe ways in which a plaintiff might show hearing hear from JD’s
that sex was a motivating factor in a university's decision to discipline a H directly from witnesses
student” Plausible her

* Do the alleged facts, if true, raise a plausible inference that the D ISCrimi nat|o n
university discriminated against John “on the basis of sex"? F d . P S

Indi ng = “Alcohol isn’t

the cause of
sexual assault.
Men are”
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Doe v. University of the Sciences, No. 19-2966

(3d Cir. May 29, 2020)

Title IX & Athletics

Archaic Assumption = historical
assumptions about boys' and
girls' physical capabilities

We agree with the Seventh
Circuit and "see no need to
superimpose doctrinal tests on
the [Title IX] statute." Thus, we
adopt the Seventh Circuit's
straightforward pleading
standard

Pleadings must support a
plausibleinferencethat a
federally-funded college or
university discriminated
againsta person on the basis

of sex.

J \ J \ J

External Pressure + Sex as H 1 -
T Effective Accommodation = 34

DCL 2011 + No investigation of C.FR.§106.41(c)(1)
Accusers

Equal Treatment = 34 CFR. §
106.41(c)(2)-(10)
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o :

« (1) showing substantial proportionality (the number of women in * Retaliation against a person
intercollegiate athletics proportionate to their enrollment);

b/c they complained of sex
* (2) proving that the institution has a "history and continuing . . . .
practice of program expansion” for the underrepresented sex (in this Tltle IX discrimination is another form

case, women); or Retaliation of intentional sex

* (3) where the university cannot satisfy either of the first two options, discrimination. = Jackson v.

establishing that it nonetheless "fully and effectively

accommodate[s]" the interests of women Birmingham Bd. Of Educ., 544
Mansourian v. Regents of Univ. of California, 602 F.3d 957 (9th Cir. U.S. 167 (2005)
2010
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McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973) ;I“Tl?.
Ny

Establishes a 3 Step Burden Shifting Process:

1. Plaintiff establishes a Prima Facia case of discrimination
"(1) Person engaged in protected conduct; (2) Person was
subjected to an adverse employment action; and (3) the adverse
employment action is causally linked to the protected conduct.”

2. Defendant must articulate a legitimate, non-discriminatory reason
for the adverse action

Title IX & 42 USC § 1983

3. Plaintiff must show by a preponderance of the evidence that the
defendant’s proffered reason is pretextual and that the actual
reason for the adverse employment action is discriminatory."

Bases

< TMLE
S |
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Outline of a 42 U.S.C. § 1983 Case

Goldberg v. Kelly, 397 U.S. 254 (1970);
+ 1) Deprived of a constitutional right (Liberty / Property)
« 2) by astate official acting under the color of law. Regents v. Roth, 408 U.S. 564 (1972);

« 11" Amend - 1) Waived 2) Abrogated by statute 3) Ex Parte Young exception- Prospective
7 Goss v. Lopez, 419 U.S. 565 (1975);
Rt Due Process : S
* 3 Causes of Action N
1) Substantive Due Process Violation (bars certain arbitrary gov. actions “regardless of Ca Ses Mathews v. Eldridge, 424 U.S. 319 (1976);
the fairness of the procedures used to to implement them.” Actions that Shock the
Conscience Bishop v. Wood, 426 U.S. 341 (1976);
2) Procedural Due Process Violation (guarantee of a fair procedure)
3) Equal Protection Violation (Equal treatment under the laws) Paul v. Davis, 424 U.S. 693 (1976);

Codd v. Velger, 429 U.S. 624 (1977);

Ingraham v. Wright, 430 U.S. 651 (1977)
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Expanding Recognized Interests

Student Interests in continuing education — Circuit split? (?,flf‘
L

« Liberty ... guaranteed (by the Fourteenth Amendment), the term has received much
consideration and some of the included things have been definitely stated. Without
doubt, it denotes not merely freedom from bodily restraint but also the right of the

« Protected property interests: a property interest in continuing their education and a property
interest in a transcript “unmarred” by the finding of responsibility for sexual misconduct.

individual to contract, to engage in any of the common occupations of life, to acquire + "As an initial matter, we note tli.‘at the Supreme Court ne\;er has heldlthat the i"terﬁ“ in

useful knowledge, to marry, establish a home and bring up children, to worship God h" ‘fr.' f ! "h lc university con 'f oD ”P men . r 'M i ;: .

according to the dictates of his own conscience, and generally to enjoy those privileges that finds tefuge in the substantive protections of the Due Process Clause” Martinson v. Regents
9 1o ! - and g y to enjoy vileg of the Univ. of Mich,, 563 F. App'x 365 (6th Cir. 2014)

long recognized . . . as essential to the orderly pursuit of happiness by free men. Meyer v. o . .

Nebraska, 262 U.S. 390 (1923) « “[OJur own precedent suggests that the opposite is true,” although this court has not definitively

decided the issue.
* The Court has also made clear that the Property interests protected by procedural due
process extend well beyond actual ownership of real estate, chattels, or money. By the
same token, the Court has required due process protection for deprivations of liberty ity is not a : of cor
beyond the sort of formal constraints imposed by the criminal process. Board of Regents of William & Mary, 121 F. App'x 515 (4th Cir. 2005) (assuming, without deciding, that a student
v. Roth, 408 U.S. 573 (1972) had “a property interest in continued enrollment” in a master's program “that is protected by the
« For '(w)here a person's good name, reputation, honor, or integrity is at stake because of Due Process Clause").
what the government is doing to him, notice and an opportunity to be heard are
essential. Wisconsin v. Constantineau, 400 U.S. 433 (1971)

287 288

« A consensus on this issue does not appear to have emerged among our sister circuits
either. Williams v. Wendler, 530 F.3d 584 (7CA 2008) (holding that a suspension from a public
i ! i itutional property); Butler v. Rector & Bd. of Visitors of Coll.




« Nine students suspended // Disciplinary Reasons

(1) the nature of the private interest

» Some students suspended w/o hearing or evidence on . .
P 9 affected—that s, the seriousness of

record indicating they were not bystanders.

—GOSS V. + Ohio Rev. Code Ann. 3313.48 & 3313.64 (1972 & 1973) Mathews v. the charge and potential sanctions,
& 3321.04 (1972). -1 a-
Lopez, 419
! + Property (state law) Board of Regents v. Roth, 408 U.S. Eldrid € 424 (2) the danger of error and the

U.S. 565 564 (1972) US. 319 benefit of additional or alternate

* Liberty interest (reputation) Wisconsin v. Constantineau, procedures, and
(1 975) 400 U.S. 433 (1971) (1 976)

« 10-day suspension requires oral or written notice of the (3) the public or governmental

charges against them, if he denies them, an explanation
of the evidence the authorities have an opportunity to

burden were additional procedures
present his side of the story. mandated.
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_ 7D Unanswered by the SPCT — Creatures of State Law E

g Goss v. Lopez, 419 U.S. 565 (1975)
(Ohio law created Interest)

Student’s R —— Due Procgss .
Constitutional Cross Examination
Interest Q  Reputationtied o berty neres
A “Assume without deciding”
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Procedural Due Process & Title IX

(Goss, Mathews, Dixon, Univ. of Cinn, Flaim) Recognizes
Student Interest = Property & Reputation

Doe v. Baum,

Jaksa v. Regents of Univ. of Michigan,
903 F.3d 575 e E i

(@th Cir 2015

school, 2) Anocauon of resour
that exist to provide educatio

Not a common law trial // Rejects Baum

Procedural Due Process violation & Title IX Erroneous
Outcome=External Pressure, crediting Roe, NoCrosseX
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Plummer

Due Process & Title IX Selective Enforcement

+ Inadequate Notice of standards, Unfair investigation, Bias, No direct

PI evidence, No Cross Exam.
M « 2"d Mathews = “The danger of error and the benefit of additional or
Univ. Of alternate procedures” (video evidence)

Houston 860 Za{{?r‘}?/eres?fns + "Additional procedures were not necessary in case without significant
F 3d 767 (Sth factual disputes” (Mathews & Flaim(6CA))

. . « Selective Enforcement
C' r 20 1 7) School = Strong Interest: educational process, safe LE,
* preserving limited administrative resources.

Process = multiple meaningful opportunities to be heard &
Video evidence of violation.
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Pre-Assault Claim me

o

« Karasek v. Regents of Univ. of California, 956 F.3d 1093 (9th Cir. 2020)
Lakoski v. Ja mes, 66 + SimSimpson v. Univ. of Colorado Boulder, 500 F.3d 1170 (10th Cir. 2007)

(1) a school maintained a policy of deliberate indifference to reports of

Can F.3d 751 (SCA 1995) sexual misconduct,

(2) which created a heightened risk of sexual harassment that was known or
Employees @ whic

S u e u n d e r (3) in a context subject to the school's control, and

(4) as a result, the plaintiff suffered harassment that was so severe, pervasive,

Title IX? DOe V. M ercy Cath Olic and objectively offensive that it can be said to have deprived the plaintiff of
. to the educational opportunities or benefits provided by the school
Med. Ctr. 850 F.3d e

545 (3d Cir. 2017)
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wASEs,

Gruver v. Louisiana, 401 F. Supp. 3d 742 (M.D. La. 2019) TIFLE
Sty

District Court Heightened Risk Claim Dispels Davis

Novel Title IX Cases

Purposeful disregard of
Greek male hazing
| complaints = greater risk of
danger for males in
fraternities as compared to
females in sororities

Doe v. Baylor Univ,, 240F.
Supp. 3d 646 (W.D. Tex.
2017)

Pederson v. Louisiana, 213
F.3d 858 (5th Cir. 2000)
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McCluskey v. State of Utah

m SPCT: D &
Fed Cir: EO, SE, AA, PI, PA, XExam

\ C) Evolution
\\ .}S i .?'\ ® Federal Law

Trends

Expansion
Complaint filed Equal Protection // Deliberate School’s Omission led to P

Indifference under Title IX Death

9 Civil Rights
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Evolution & Expansion of Title IX Liability
gy
Deliberate Erroneous Retaliati
Indifference Outcome ctafiation
meautyin [ preassaue WG S0 S State Law Trends (
Athletics Claim o
Equal Protection |
Heightened Risk ->
Student Death
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\ ¢
State Law Causes of Action ;

State Law Federal Courts & State Law Key Cases
OVGrVIGW State Courts & Student Discipline
State Laws Dealing with Title IX

Series Takeaways
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Establishing a Contract

Prove there is a contract
(establish essential terms)

PN «— Establishing
K — Breach of Breach of the the terms
Contract

Offer Acceptance Consideration

Damages
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« Implied Contract: Student Accepted
+ Satisfy Academic Standards + Comply with

N eW YO rk . Procedures

Bulletins, Circulars, and Regulations -> Student
Student - New York Favios

I i « Identify Specific Promises — Examples Doe v.
U nivers Ity niv.,, No. 518CV00496BKSML (N.D.N.Y.

Syracuse
June 19, 2020)
Contract e 1) Theastenceofan areement e st .
2) Adequate performance of the * General / Unspecified stmts. = no goot
SpeCtru m VI rg I n I a contract by Plaintiff “Virtually all of the promised services that Plaintiff
3) Breach of contract by cites, are broad pronouncements of the School's
defendant compliance with existing anti-discrimination laws,

4) Damages promising equitable treatment of all students. As
such, they can not form the basis for a breach of
contract.” Ward v. New York Univ., 99 Civ. 8733
(RCC) (S.D.N.Y. Sept. 28, 2000)
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Virginia Contract Law
Owen v. Liberty Univ.,

No. 6:19-CV-00007, BreaCh Of “What meaning the party making the
2020 WL 1856798 Contra Ct - manifestaltien,gthe u:iver;itv,sh:u\d -
(W.D. Va. Apr. 13, 2020) Reasonable e e

N.E.2d 373 (2000)

Expectations

1) Legally enforceable obligation of a defendant
toa plaintiff

2) The def's violation of obligation

3) Injury or damage to plaintiff caused by breach of
obligation

Enforceable Contracts
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Implied Covenant of Good Faith &
Fair Deali
Breach of Contract — air Dealing

Basic Fairness

Faithfulness to an Cooperation

agreed common full benefits
purpose

Broad Discretion - Schaer v Brandeis Univ,, 432 Mass. 474, 735 N.E.2d 373 (2000)
No one size fits all - Doe v Brandeis Univ., 177 F. Supp. 3d 561 (D. Mass. 2016)

refrain / injury
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Defamation

Restatement (second) of Torts 558 Intentional Infliction of Emotional
Distress

* (a) a false and defamatory statement concerning another; + (1) One who by extreme and outrageous conduct intentionally or recklessly causes severe

L . . . emotional distress to another is subject to liability for such emotional distress, and if
« (b) an unprivileged publication to a third party; bodily harm to the other results from it, for such bodily harm.

* (2) Where such conduct s directed at a third person, the actor is subject to liability if he

* (¢) fault amounting at least to negligence on the part of the intentionally or recklessly causes severe emotional distress

publisher [with respect to the act of publication]; and + (a) to a member of such person'simmediate family who is present at the time, whether or
. . . ) . . not such distress results in bodily harm, or
* (d) either aCthnablhty of the statement irrespective of special harm « (b) to any other person who is present at the time, if such distress results in bodily harm.
or the existence of special harm caused by the publication. Restatement (second) Torts 46(1) (1965)
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Breach of Contract: —

D U ty . Rea‘soaqble Expectation
State Ca uses Of : Fma_:ICieF:ICTZ::;ant of Good Faith &
Breach Action attached to =~ ">

Negligence Title IX -
Causation o

5 —

Damages .
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* Roe 1 -> No Alcohol // No

Doe v. Univ. of Condom = Non-Consensual
Federal Courts & State Law Scis. No. 19~ Roe2-> Alcohol /Non-
Sacc Consensual
Key CaSGS 2966, 2020 WL Notice of Investigati
. gation
(2:|7r8§/|8a402(gd « Investigator -> Outside Attorney
2020) y ! « Credibility Case

* Expulsion -> Appeal -> Lawsuit
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Sciences Policy ) T 5
hearing before a

@ Student Handbook @
M panel
Procedural Protections: D I S p u te
Given info on allegations,
“Do not include all of the ‘ opportunity to review

Promise: Prompt, fair, &

Credibility Case, No

equitable S Ci e n Ces cross exam, no live

“Full-dress” hearing

not required.

n

same protections by the ‘W‘ witness stmts., opportunity

courts.” to defend in front of
investigator, opportunity to
identify witnesses.
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Doe v. Univ. of Scis. — Holding

\’\\ Doe states a plausible claim for Breach of Contract
. Academic (caution) v. Behavior -
Doe v. Univ.

Assumes Contract s created

. . . -> Suspension: some sort of hearing
Sciences ~
Ct Ana |yS|S _’Iﬁ Single model investigator violates Fairness promised

Fairness = Notice, Participate in live hearing, Cross Exam witnesses
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Cruise Ship Party Case V 1) 2012 Disciplinary Proceedings -> BOK: =3 &
RE & BF

Doe v. B

Tru Stees Of Doe V‘ Boston :ﬁ Board’s decision was not impartial
BOS Co” 892 2012 disciplinary proceedings | D|Spute
. i Cnarerion - aso Prime Alternative Culprit Violation

F 3 d 67 « Chairperson -> Associate Dean -> Dean -> Associate

. Dean -> Board

(st Cir 2018) o
' ’7

i Consideration? -> No
2) 2014 Review Lawsuit (exchange)

Contract? Independent Review

Es

* New Evidence -> No Reconsideration

325 326
©NASPA/Hierophant Enterprises, Inc, 2020. Copyrighted material. Express permission to post this

material on Northeast Community College’s website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities of
higher education, for their own training purposes for any reason. Use of this material for proprietary
reasons, except by the original author(s), is strictly prohibited.

Rossley v. e Univ, 342 F. Supp.

2012 Proceedings ->
Interference with Board

Boston A) Board’s decision was not lowa Law > Unpaid,
C (o) I I eqge impartia | Board of Trustee Breach of Intbe;l::g?be Volunteer
g Contract . position

Ru“ng B) Prime Alternative Culprit

Violation No Written iabli No
Contract, or - i Consideration,

Verbal conditions exchange? No Contract

Cruise Ship Case -> Jury
Verdict Case
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Breach of Contract Cases Takeaways i Title IX Defamation
\ s

Greenwell v. Univ. of Alabama Bd. of Trustees, No. 7:11-CV-2313-RDP, 2012 WL 3637768 (N.D.
Ala. Aug. 22, 2012)

+ Female Employee

. C ined -> Inequi Pay & Disparate of students
+ Title IX Retaliation claim
« College knowingly made false statements:

« District Attorney
poLicy ESSENTIALTERMS FAIRNESS? PROMISES? VS. REGULATIONS * Police
->SPECIFICS « Dishonest Act & Thievery

« Doe v. Indiana Wesleyan Univ., No. 1:20-CV-00039-HAB, 2020 WL 2474483 (N.D. Ind. May 12,
2020)-> Student HIV
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* Roussaw v. Mastery Charter High Sch., No. Doe v. Univ. of St. Thomas, 368 F. Supp. 3d 1309 (D. Minn.

CV 19-1458, 2020 WL 2615621 (E.D. Pa. May 2019)
22, 2020) - 13 year old 7t Grade girl -> Abbariao (MNSPCT) = Academic Expulsion was
Arbitrary .
. + Extreme & Outrageous Conduct
Title IX IIED 9 (The requirements imposed by the commonlawon Title IX
+ Sexual Assault on school grounds private universities parallels those imposed by the Due Negligence
Process Clause on Public Univ. ) g g

* Mishandled investigation

* Undue Delay -> Rollins (MNAppCT) = Non-Academic Expulsion was

. . L Arbitrary
« Suspending Victim, knowing it was — UST owed D o . bec
alleged rape =3 owe t?e.a uty of Reasonable Care
« No discipline of Assailant Logic used again in Vant v. Carleton Coll, No. CV 19-

1878 (MJD/LIB), 2020 WL 2092918 (D. Minn. May 1, 2020)
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California — Writ of Administrative Mandate'?ir;?

CHAPTER 2. Writ of Mandate [[1084.] - [1087.]] | Chapler 2 enscted 1672 )
1084.5. (a) Where the writ s issued for the purpose of INGUIring into the validity of any final administrative order or decision
made as the result of a proceeding In which by law a hearing is required to be given, evidence is required to be taken, and

: discretion In the determination of facts is vested in the Inferior tribunal, corporation, board, or officer, the case shall be heard by

the court sitting without a jury. All or part of the record of the proceedings before the inferior tribunal, corporation, board, or
officer may be filed with the petition, may be filed with respondent’s paints and authorities, or may be ordered to be filed by the
court, Except when otherwise prescribed by statute, the cost of preparing the record shall be borne by the petitioner, Where the

petitioner has proceeded pUrsLaN to Article 6 (commencing with Sectian 68630) of Chapter 2 of Title 8 of the Govermment
Code and the Rules of Court implementing that section and where the transcript is necessary to a proper review of the
administrative proceedings, the cost of preparing the transcript shall be bome by the respondent. Where the party seeking the

State CO urts & Stu d e nt D i sci p I i ne writ has proceeded pursuant to Section 1088.5, the administrative record shall be filed as expeditiously as possible, and may be

filed with the petition, or by the respondent after payment of the costs by the petitioner, where required, or as otherwise
directed by the court. If the expense of preparing all or any part of the record has been borne by the prevailing party, the
expense shall be taxable as costs
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wASEs,

California State Court Discipline Requirements Cnlrxu ‘

+ Doe v. Occidental College, 40 Cal. App. 5th 208, 252 + No particular form of college student disciplinary hearing is required under

Cal. Rptr. 3d 646 (2019) California law.
« Doe v. Westmont, 34 Cal. App. 5th 622, 246 Cal. Rptr. * A fair college sexual misconduct hearing strives to balance three competing
California 3d 369 (2019) interests:
. . * 1) the accused student seeks to avoid unfair or mistaken exclusion from the
Tltle IX - ert * Schrager v. Carry, No. B282970, 2019 W1 1745858 educational process,

(Cal. Ct. App. Apr. 18, 2019)
Of Mandamus « Doe v Allee, 30 Cal. App. 5th 1036, 242 Cal. Rptr. 3d
C e - ApPp. ' - Rptr. * 3) the alleged victim, who often lives, works, and studies on a shared
ases 109 (2019) college campus with the accused, wants to safeguard their own well-being.
* "The common law requirements for a fair sexual misconduct
hearing at a private college mirror the due process protections

at public universities; these requirements are flexible and entail
no rigid procedure. ”

* 2) the college tries to provide a safe environment for all of its students,
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Investigation e Evidence

- _ . . . * There is no formal right to discovery in student conduct review
The combination of investigative and adjudicative functions does not, without more, deprive a college student
accused of sexual misconduct of a fair hearing. hearl ng S.

« Fair hearing requirements do not allow a college’s adjudicatory
body to rely on evidence that has never been revealed to the
accused student when it assesses witness credibility.

Where critical witnesses provide inconsistent accounts of an alleged incident, independent evaluation of witness
credibilityis pivotal to a fair adjudication of a college sexual assault claim.
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Credibility cases: Information given to accused . Credibility Cases

« The college must provide the accused student with the names of witnesses and the
facts to which each testifies. « At a minimum, to provide a fair hearing where a sexual misconduct

« College student conduct panel deprived student of a fair hearing on sexual case turns on witness credibility, a college must comply with its own

misconduct charge when it failed to provide student with information regarding policies and procedures.

investigation; college's sexual assault policies and procedures required it to turn over « To provide a fair hearing where a sexual misconduct case turns on
interview notes and permitted student access to all evidence dean discovered or witness credibility, a college’s procedures must provide the accused
developed during his investigation, yet dean omitted some questions and answers student with a hearing before a neutral adjudicatory body.

from reports, dean, who was on panel, had full information available to him, and X . ) .

college staff member took detailed notes that recorded the panel’s questions and + For a college to provide a fair hearing where a sexual misconduct
witnesses’ responses, but student was only provided less detailed oral summaries. case turns on witness credibility, the accused must be permitted to

respond to the evidence against them.
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Credibility cases: Appearance of witnesses I Credibility cases: Cross examination
. X

« Not necessary to place the alleged victim and the accused in the same room. « A college student accused of sexual misconduct is not entitled to directly

« The alleged victim and other critical witnesses must appear before the cross-examine the alleged victim or other witnesses who testify at a sexual
adjudicatory body in some form—in person, by video conference, or by some misconduct hearing.
other means—so the body can observe their demeanor. « Where a college’s sexual misconduct adjudication decision hinges on

* Some form of witness presence is required to enable a college's adjudicatory witness credibility, the accused must be permitted to pose questions to the
body, when considering a sexual misconduct claim, to determine whether the alleged victim and other witnesses, even if indirectly.

witness is worthy of belief, especially where there is no corroborating physical

evidence to assist the body in resolving conflicting accounts. * The accused must be able to pose questions to the witnesses in some

manner, either directly or indirectly, such as through the adjudicatory body,
but the body need not ask every question proposed by the accused.
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New York — Article 78 Review

7883. Questions raised. The only guestions that may be raised in a
« Critical Witnesses proceeding under this article are:

. whether the body or officer failed to perform a duty enjoined upon
it by law; or

Doe V. « Information Provided to John

Westmont —
Denied a Fair

« Opportunity to Question Witness

N

whether the body or officer proceeded, is proceeding or is about to
+ Requirements for New Hearing Imposed: proceed without or in excess of jurisdiction; or

1) Access to Investigator Notes, 2) Access whether a determination was made in violation of lawful procedure,

. was affected by an error of law or was arbitrary and capricious or an
Hea rlng to notes from student conduct meeting, 3) abuse of discretion, including sbuse of discretion as to the measure or
Some form of questions asking for mode: of penalty or discipline imposedi or
witnesses (no particular form, material 4, whether a determination made as a result of a hearing held, and at

which evidence was taken, pursuant to direction by law is, on the entire

participation) record, supported by substantial evidence.
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st

State Courts & Student Discipline Takeaways \;Fnlrxu h

New York — Article 78 Case

* Doe v. Columbia Univ., No. 19 CIV. 5357 (ER), 2020
WL 1528545 (S.D.N.Y. Mar. 31, 2020)

* Both claim Non-Consensual Sex

» Male claims Incapacitation PubIlc_-Prlvate $UEd u
Mirror multiple venues

1) Failure to follow own procedures

2) Arbitrary & Capricious
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State Laws/

Regulations

Dealing with ' New York
Title IX

Enough is Enough Law (L 2015, Ch76)
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SB 1735 Overall Policy/Enforcement

* HB 1735 - Policy Requirements
Texas + SB 212 - Employee Reporting

* SB 449 - Transcript Notations

« Baylor University

349
©NASPA/Hierophant Enterprises, Inc, 2020. Copyrig

Sexual Definitions —
Misconduct Student v
Policy Employee
Contmyed N 2 Million-dollar
“dyg:‘ MOUs Disciplinary ol oo
Process ¥
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SB 212 — Mandatory Reporting

Failure to Report / False Report

Employee . Administrative
Failure to B

Mandatory e @i Reporting

Reporting P Requirements
pohecourss Confidential Coordinator ->
and scope of :

employees President

employment

All information
concerning the
incident

Reasonably
believes

Governing ->
Board

« Texas A&M Central University
« Police Chief
* Report made against a former employee x2

https://www.fox7austin.com/news/killeen-police-arrest-kempner-police-chief-for-
failure-to-report-title-ix-violations

1) Class B misdemeanor

2) If intent to conceal, then Class A misdemeanor
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v Y s/

DISCIPLINARY PROCESS INELIGIBLE TO REENROLL MANDATORY
CONTINUES AFTER FOR A NON- TRANSCRIPT NOTATION
GRADUATION OR ACADEMIC/NON-

WITHDRAW FINANCIAL
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HB 509 - Idaho Vital Statistics
Sports Act Act

HB 500 - Fairnessin Women’s
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https://www.fox7austin.com/news/killeen-police-arrest-kempner-police-chief-for-failure-to-report-title-ix-violations

Fairness in Women'’s Sports Act

« Scientific Findings
* Biological differences between Males & Females

+ Kleczek v. Rhode Island Interscholastic League, Inc.,, 612 A.2d 734 (R.I. Vltal « Birth Certificate Rules
1992) L "
« Sex Specific Teams Statistics « Definition of “sex

+ Broad Scope Act « Compelling Interest
+ All Teams: Male, Female, Coed -> Prove Sex

+ Female Teams = No Males

+ Creates COA (Student, School, Retaliation)
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X l UNITED STATES DISTRICT COURT ,
FOR THE DISTRICT OF IDAHO
A) Transgender Female
Student at Boise State

. LINDSAY HECOX, ef al.,
Hecox v. Little B) Jane Roe, Female Student et
LAY Plaintiffs, Case No. 1:20-cv-00184-
. at Boise High School ainti . 1:20-cv- -DCN
(1:20-cv-00184- §

DC N) 42 USC 1983 BRADLEY LITTLE, et al., STATEMENT OF INTEREST
Defendants.
Title IX
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m Connecticut
Nor does the Supreme Court’s recent decision in Bostock v. Clayton Cy., Georgia, No.

17-1618, 2020 WL 3146686 (U.S. June 15, 2020), alter the equal-protection analysis here. First,

Soule v. Connecticut Association of Schools, Inc.,(3:20-cv-00201-RNC)
Bostock said nothing about and did not consider anything about the Constitution. See id. at *17

+ CIAC Policy
(waming that “[tJhe only question before us is whether an employer who fires someone simply + 3 Female High school females
for being h 1 or has di: or otherwise discrimit against that + 2 Biological Males -> 15/85
individual *becanse of such individual’s sex™ as that term is used in a particular provision of + Title IX Athletics Review

« Effective Accommodation
Title VII). Secon ing in the Fai Act discriminat the basis of transgender sta
i ). d, nothing in ‘airness es on is 0f sgen: tus, + Equal Treatment

50 even assuming arguendo that Bostock had any relevance in a constitutional case, it would not

help Plaintiffs.

359 360



State Law Trends

Student and Administration Equality Act

10-day Trigger -> Goss
Oklahoma - v iries St @ Defamation, Negligence
Contract,
SB 1466 i
Procedural Requirements
(attempted)
. Procedural Proscribed Athletics

Credibility Case -> Cross Exam
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Webinar Takeaway

Thank Youl!

N\ N\

Compliance
U.

Modern
Title IX

Multiple

Venues Assessment to

Follow
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This Module is Designed for:

& NASPA.

Student Affairs Administrators
in Higher Education

TRACK 1 - Title IX Coordinators

Legal Foundations for TRACK 3 - Title IX Investigators

Title IX Investigators Under
the New Regulations

Peter Lake

Professor of Law, Charles A. Dana Chair, and
Director of the Center for Excellence in Higher
Education Law and Policy at Stetson University

College of Law Copyrighted material. May not be
reproduced without permission.
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Why does this modUlSCeIIEIEE ' What is Title IX? What is its mission?

tracks?

« Under the new Title IX regulations, Title IX coordinators are
permitted to be investigators.
+ Itis important Title IX coordinators receive investigator training.

* Enacted by Congress, Title IX seeks to reduce or eliminate
barriers to educational opportunity caused by sex
discrimination in institutions that receive federal funding.

« Title IX coordinators, as a part of their overall oversight function, This is the mission of Title IX!
must understand the investigative process and how it has « Other federal laws also address sex discrimination. There are
shifted under the new regulations, irrespective of whether they complex interactions with other federal laws, such as the Clery

Act, the Family Educational Rights and Privacy Act (FERPA),
and the Violence Against Women Act (VAWA).

« Title IX is concerned with institutional response to
discrimination.

ever serve as the actual investigator.

« Title IX investigators should have working knowledge of the Title
IX grievance system overall and understand their role within the
system.
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Title IX: FINAL RULE Title IX: FINAL RULE

34 CFR Part 106 Nondiscrimination on the Basis of Sex in Education
Programs or Activities Receiving Federal Financial Assistance ) . . .
The final regulations obligate recipients to respond promptly and

The final regulations specify how recipients of Federal financial assista